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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. 20460 

The Honorable John Mica 
Chairman 

JAN 1 7 2012 

Committee on Transportation and Infrastructure 
2165 Rayburn House Office Building 
U.S. House of Representatives 
Washington, D.C. 20510 

Dear Chairman Mica: 

OFFICE OF CONGRESSIONAL AND 
INTERGOVERNMENT Al RELATIONS 

Thank you for your letter of October 13, 2011, which requested information on environmental 
litigation against the U.S. Environmental Protection Agency (EPA). 

EPA staff has discussed with your staff how best to accommodate your request. Consistent with 
those discussions, I am enclosing the first installment of the responsive information, which 
reflects available data from the Agency's databases and files. This first installment provides 
information relating to lawsuits against the EPA under the Solid Waste Disposal Act (as 
amended by the Resource Conservation and Recovery Act), the Comprehensive Environmental 
Response, Compensation and Liability Act of 1980, the Superfund Amendments and 
Reauthorization Act, and the Emergency Planning and Community Right to Know Act. Also 
enclosed are copies of settlement agreements and consent decrees entered into in litigation 
against the EPA under these statutes during the relevant period. The EPA will continue to work 
to respond to the remainder of your request. 

Thank you for your letter. If you have questions, please contact me or have your staff contact 
Tom Dickerson on my staff at (202) 564-3638. 

Associate Administrator 

Enclosures 

Internet Address (URL) • http://www.epa.gov 
Recycled/Recyclable •Printed with Vegetable 011 Based Inks on Recycled Paper (Minimum 25% Postconsumer) 



Case Caption, #, and 

Opened Court 

Rhode Island Resource 

Recovery Corporation 

v. Rhode Island 

Department of 

Environmental 

Management and 

United States 

Environmental 

Protection Agency, OS-

10/26/05 4Sl (D.R.I) 

Electronic Industries 

Alliance v. U.S. 

Environmental 

Protection Agency, OS-

11/3/05 1414 (D.C. Cir.) 

Sunoco Partners Mktg 

& Terminals v. EPA, 05-

12/14/05 74742 (E.D. Mich.) 

Cement Kiln Recycling 

Coalition v. EPA, Case 

1/4/06 No. 06-lOOS (D.C. Cir.) 

Southeastern 

Environmental Task 

Force et. al. v. Bush, 

1/27/06 1:06-<:V-00498 (D. Ill.) 
Davis v. EPA, No. 06-

4/5/06 3049 (D. Kansas) 

Electronic Industries 

Alliance (EIA) v. EPA, 

10/24/06 06-1359 (D.C. Cir.) 

Suits Filed from 10/1/2005 through 10/13/2011 under RCRA/SWDA, CERCLA, and EPCRA 

1 

Date Decision 

Plaintiffs or Petitioners Statute Description of Outcome/Disposition Issued or Settled 

Rhode Island Resource Recovery 

Corporation CERCLA Dismissed 3/7/06 

Electronic Industries Alliance RCRA Dismissed 5/9/06 

Sunoco Partners Mktg & 

Terminals RCRA Dismissed 1/30/06 

Cement Kiln Recycling Coalition RCRA Decision upholding EPA rule 7/13/07 

Southeast Environmental Task 

Force; Calumet Ecological Park 

Association CERCLA Dismissed 3/17/06 

Davis - prose, prisoner suing EPA CERCLA Dismissed 5/15/07 

EIA RCRA Dismissed 8/15/09 

Fees& Costs 

Paid 

none 

none 

none 

none 

none 

none 

none 



Case Caption, #, and 

Opened Court 

Mark Townsend et. al., 

v. National Collegiate 

Athletic Assoc., Social 

Security 

Administration, 

Environmental 

Protection Agency, et. 

al., 6:07-cv-00007 (N. 

10/27/06 D. Ala.) 
Stephens v. City of 

Anadarko, 06-1357-L 

12/11/06 (W.D. Okla.) 

West VA Highlands 

Conservancy v. 

4/11/07 Johnson, No. 08-5153. 

El Paso Natural Gas 

Company v. United 

States of American et 

5/14/07 al., 1:07-cv-00905. 

Arizona Mining v. 

Johnson, 1:07-cv-

6/14/07 01054 (D. D.c.) 
,Howmet Corp. v. tPA, 

07-cv-01306 (D.D.c.); 

APPEALED (09-5360, 

10/23/07 D.C. Cir.) 
New York v. EPA, 07-

11/25/07 CV-10632 (S.D. N.Y.) 
U.S. Tecnology Corp. v. 

Johnson, 2:08 CV 82 

1/28/08 (S.D. Ohio) 

\ 

Suits Filed from 10/1/2005 through 10/13/2011 under RCRA/SWDA, CERCLA, and EPCRA 

2 

Date Decision 

Plaintiffs or Petitioners Statute Description of Outcome/Disposition Issued or Settled 

Mark Townsend (and all other 

truck drivers similarly situated) RCRA Dismissed 1/8/07 

Vicki Y. Stephens, Trustee of the 

Stephens Children's Trust RCRA Dismissed 3/28/08 
west VA Highlands Conservancy, 

Ohio Valley Environmental 

Coalition, Coal River Mountain 

Watch RCRA Dismissed 3/21/08 
[L1a1m 

against 

El Paso Natural Gas Company EPA was 

(plaintiff) and the Navajo Nation under 

(intervenor plaintiff) RCRA. Case pending n/a 

Arizona Mining Association; 

Phelps Dodge Bagdad Inc.; New 

Mexico Mining Association EPCRA Dismissed 4/22/10 

Final Appeal 

decision issued 

Howmet Corp. RCRA Case decided in favor of EPA. 8/6/10 
NY, AZ., CA, CT, IL, ME, MA, MN, 

NH, NJ, PA, VT EPCRA Dismissed 5/19/09 

U.S. Technology Corp. RCRA Dismissed 1/13/09 

Fees & Costs 

Paid 

none 

none 

none 

n/a 

none 

none 

none 

none 



Case Caption, #, and 
Opened Court 

Sierra Club, et. al. v. 

Johnson, 08-cv-01409-

3/12/08 WHA (N.D. Cal.} 

Creosote Council v. 

EPA, 10:08-cv-00512-

3/25/08 JR (D. D.c.} 

Suits Filed from 10/1/2005 through 10/13/2011 under RCRA/SWDA, CERCLA, and EPCRA 

3 

Date Decision 
Plaintiffs or Petitioners Statute Description of Outcome/Disposition Issued or Settled 

07 /23/2008 (Order 
Denying in Part 

Defendant's Motion 

to Dismiss); 

08/08/2008 (Order 

Dismissing 

Plaintiffs' APA Claim 

Without Prejudice); 

02/25/2009 (Order 

Granting in Part 

Motions for 

Summary 

Judgment); 

08/05/2009 (Order 
Granting in Part 

Motions for 
Summary 

Judgment); ' 

01/12/10 (Order 
Granting 

Entitlement to 

Attorney's Fees); 

02/01/10 (Court 

Order on Plaintiff's 
Sierra Club; Great Basin Resource Part of Claim upheld in one part; other Motion for 
Watch; Amigos Bravos, Idaho parts dismissed on various grounds at Attorney's Fees and 
Conservation League CERCLA various times Costs; Order} 

Creosote Council, Koppers Inc., 

Southern Pressure Treaters 

Assoc., Western Wood Preservers 
Institute, Treated Wood Council EPCRA Stayed pending further action from EPA. n/a 

Fees& Costs 

Paid 

$115,358 

none 



Case Caption, #, and 

Opened Court 

Vanadium Producers 

and Reclaimers Ass'n 

{VPRA) v. EPA {No. 08-

3/31/08 1142) {D.C. Circuit) 
ATLAN I IL WUOD 

INDUSTRIES, INC. v. 

EPA #08-1111 {D.C. 

4/3/08 Cir.) 

Waterkeeper Alliance 

v. EPA, 09-1017 (D.C. 

1/15/09 Cir.) 
Village ot Stillwater, et 

al. v. General Electric 

Co. et al., 09-228 (N.D. 

1/18/09 NY) 

Suits Filed from 10/1/2005 through 10/13/2011 under RCRA/SWDA, CERCLA, and EPCRA 

4 

Date Decision 
Plaintiffs or Petitioners Statute Description of Outcome/Disposition Issued or Settled 
v.-""; American t'euo1eum 
Institute {API); Louisiana 

Environmental Action Network 

(LEAN) and Sierr~ Club, and Case held in abeyance pending 

Environmental Technology consideration of administrative 

Council (ETC) RCRA petitions. n/a 

Atlantic Wood Industries CERCLA Case held in abeyance pending cleanup n/a 

Waterkeeper Alliance; Sierra Club; 

Humane Society of the US; 

Environmental Integrity Project; 

Center for Food Safety; Citizens 

for Pennsylvania's Future; CERCLA/ 

National Pork Producers Council EPCRA Voluntary remand granted to US 10/19/10 
village ot !>tlllwater, I own ot 

Stillwater, Town of Waterford, 

Village of Waterford, Town of Case dismissed - EPA removed from 

Halfmoon, County of Saratoga CERCLA case. 5/4/09 

Fees & Costs 

Paid 

n/a 

n/a 

none 

none 



case Caption, #, and 

Opened Court 

Sierra Club v. EPA, 

(Docket No. 09-1041} 

D.C. Circuit 

1/28/09 
American Petroleum 

Institute v. EPA, 09-

1/28/09 1039 (D.C. Cir.) 
Sierra Club v. EPA, 09-

1063 (D.C. Cir.) 

2/12/09 
RAM, Inc. v. U.S. EPA, 

CIV-09-307-JHP (E.D. 

8/11/09 Okla.} 
US Magnesium LLC v. 

EPA, 09-1269 (D.C. 

11/9/09 Cir.} 

Suits Filed from 10/1/2005 through 10/13/2011 under RCRA/SWDA, CERCLA, and EPCRA 
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Date Decision 

Plaintiffs or Petitioners Statute Description of Outcome/Disposition Issued or Settled 

Sierra Club, Alliance of 

Automobile Manufacturers , 

American Chemistry Council , 

American Coke and Coal 

Chemicals Institute, American 

Forest & Paper Association, Inc. , 

American Gas Association , Edison 

Electric Institute , Environmental 

Technology Council, Inc. , Metals 

Industry Recycling Coalition , 

National Mining Association , 

National Paint & Coatings 

Association , National Rural 

Electric Cooperative Association , Settlement Agreement reached for EPA 

Treated Wood Council , Utility to consider revising definition of solid 

Solid Waste Activities Group , waste regulation. Under the agreement Settlement 

Synthetic Organic Chemical EPA will take final action by December Agreement filed 

Manufacturers Association, Inc. RCRA 2012. Case remains open. 9/10/2010. 

API RCRA Litigation ongoing n/a 

LEAN, SIERRA CLUB RCRA Dismissed 4/28/09 

Court entered settlement agreement; 

RAM, Inc. RCRA case dismissed. 4/11/11 

US Magnesium LLC CERCLA Dismissed 1/14/11 

Fees& Costs 
Paid 

n/a 

n/a 

none 

none 

none 



Case Caption, #, and 
Opened Court 

Waste Management 

Inc. v. EPA; Docket No. 

11-1148 

(D.C. Cir.) 

5/19/11 

Suits Filed from 10/1/2005 through 10/13/2011 under RCRA/SWDA, CERCLA, and EPCRA 
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Date Decision 
Plaintiffs or Petitioners Statute Description of Outcome/Disposition Issued or Settled 

Waste Management, Inc. , Metals 

Industries Recycling Coalition, 

American Gas Assoc., Rubber 

Manufacturers Assoc., Coalition 

for Responsible Waste 

Incineration, Edison Electric 

Institute, NORA, An Association of 

Responsible Recyclers, Inc., 

National Rural Electric 

Cooperative Assoc., Utility Solid 

Waste Activities Group, Arippa 

(coal miners assoc.), American 

Forest & Paper Assoc., Inc., 

American Home Furnishings 

Alliance, Inc., American Petroleum 

Institute, American Wood Council, 

Biomass Power Assoc., Cement 

Kiln Recycling Coalition, 

Construction Materials Recycling 

Assoc. Issues and Education Fund, 

Council of Industrial Boiler 

Owners, Downwinders At Risk, 

Hardwood Plywood & Veneer 

Assoc., Huron Environmental 

Activist League, Lafarge Building 

Materials, Inc., Montanans 

Against Toxic Burning, National 

Assoc. of Manufacturers, Portland 

Cement Assoc., Sierra Club, 

Rubber Manufacturers Assoc. RCRA Case pending 

Fees& Costs 
Paid 

n/a 



Date of SA/CD SA or 

Entry CD? 

9/10/2010 SA 

4/11/2011 SA 

Settlement Agreements and Consent Decrees under RCRA/SWDA, CERCLA, and EPCRA 

10/1/05 through 10/13/11 

Case Caption, #, and 

Court Plaintiffs or Petitioners Statute Summary of SA/CD 

Sierra Club, Alliance of Automobile 

Manufacturers, American Chemistry Council, 

American Coke and Coal Chemicals Institute, 

American Forest & Paper Association, Inc., 

American Gas Association , Edison Electric 

Institute, Environmental Technology Council, 

Inc., Metals Industry Recycling Coalition, 

National Mining Association , National Paint & EPA agreed to consider 

Coatings Association, National Rural Electric revising definition of solid 

Sierra Club v. EPA, Cooperative Association, Treated Wood Council, waste regulation. Under the 

Docket No. 09-1041 Utility Solid Waste Activities Group, Synthetic agreement EPA will take final 

(D.C. Cir.) Organic Chemical Manufacturers Association, action by December 2012. 

Inc. RCRA Case remains open. 
RAM must pay ~65,uuv m civil 

RAM, Inc. v. U.S. EPA, penalties to EPA (in settlement 

CIV 09-307-JHP (E.D. of counter claim); case 

Okla.) RAM, Inc. RCRA dismissed. 

Fees & Costs Paid 

n/a 

n/a 



Settlement Agreement 

This Agreement is made by and between Sierra Club and the U.S. Environmental 

Protection Agency ("EPA''). 

WHEREAS, Sierra Club has filed a petition for judicial review of the final action entitled 

"Revisions to the Definition of Solid Waste," and published at 73 Fed. Reg. 64,668 (Oct. 30, 

2008) ("DSW Rule"), which petition is currently pending before the U.S. Court of Appeals for 

·the District of Columbia Circuit in Sierra Cub v. EPA, No. 09-1041, consolidated under the lead 

case American Petroleum Institute v. EPA, No. 09-1038; 

WHEREAS, the DSW Rule revises the definition of solid waste under the Resource 

Conservation and Recovery Act ("RCRA"), 42 U.S.C. § 6912.et seq., and conditionally excludes 

from that definition, and therefore from regulation as hazardous waste, certain "hazardous 

secondary materials." 73 Fed. Reg. at 64,688-89; 

WHEREAS, in January 2009, Sierra Club filed an administrative petition requesting EPA 

to reconsider and repeal the DSW Rule; 

WHEREAS, on March 9, 2009, the Court held the consolidated cases in abeyance 

pending further order; 

WHEREAS, on June 30, 2009, EPA held a public meeting regarding potential changes to 

the definition of solid waste. See 14 Fed. Reg. 25,200 (May 27, 2009); 

WHEREAS, in the public notice announcing the June 2009 public meeting, EPA listed as 

the following areas in which BP A is particularly interested in obtaining public feedback on 

possible changes to the definition of solid waste: 

· (A) the definition of "contained" 

(B) notification before operating under the exclusion 

Page 1 of4 
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(C) the definition of "legitimacy" 

(D) the transfer-based exclusion 

WHEREAS, on February l, 2010, e Court removed the consolidated cases from · 

abeyance and ordered the parties to submit proposed briefing fonnats by April 2, 20 O; an 

WHEREAS, the Court has ordered Sierra Club to file its opening brief by September 16, 

2010; 

NOW THEREFORE, the Parties, intending to be bound by this Agreement, hereby 

stipulate and agree as follows: 

1. EPA agrees that it will prepare a notice of proposed rulemaking which will 

address, at a minimum, the issues raised in Sierra Club's ad~strative petition including the 

four issues listed in the May 27, 2009, Federal Register notice, 74 Fed. Reg. 25,200. 

2. No later than June 30, 2011, EPA agrees that the EPA Administrator will sign and 

promptly transmit to the .Office of the Federal Register the notice of proposed rulemaking 

described in Paragraph 1. EPA shall provide Sierra Club with a copy ofthis notice of proposed 

rulemaking within five business days of signa,ture. 

3. After considering any public comments received concerning the proposed rule 

addressed in Par~graph 1, the EPA Administrator will sign and promptly submit to the Office of 

the Federal Register a notice taking final administrative action concerning the notice of proposed 

rulemaking no later than December 31, 2012. EPA shall provide Sierra Club with a copy of this 

notice regarding finaJ administrative action.within five business days of signature. 

4. This Agreement constitutes the sole and entire understanding of EPA and Sierra 

Club and no statement, promise or inducement made by any Party to this Agreement, or any 

agent of such Parties, that is not set forth in this Agreement shall be valid or binding. The 

Pagel of 4 
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provisions of this Agreement can be modified at any time by written mutual consent of Sierra 

Club and EPA. 

5. After this Agreement is executed by counsel for the Parties, Sierra Club shall 

promptly withdraw its petition for administrative rulemaking and the Parties shall promptly 

lodge this Agreement with the Court, along with a joint motion requesting that the Court enter an 

order severing Case No. 09-1041 and holding Case No. 09-1041 in abeyance during the period 

required to effectuate the terms of this Agreement, with joint status reports to be filed every 90 

days. 

6. If EPA fails to satisfy any provision of this Agreement, Sierra Club may withdraw 

its consent to any order holding this case in abeyance and move the Court immediately to vacate 

any such order.· The filing of such a motion shall constitute Sierra Club's sole remedy under this 

Agreement in the event any provision set forth in this Agreement is not met. Sierra Club agrees 

to give EPA fifteen (15) days written notice prior to exercising its right under this paragraph to 

file a motion. Nothing in this Agreement shall be construed to limit any right that Sierra Club 

may otherwise have to seek review of any final.action pursuant to RCRA Section 7006(a), 42 

u.s.c. § 6976(a). 

7. If EPA takes final agency action pursuant to Paragraph 3 of this Agreement, 

which final agency action revises the DSW Rule with respect to the issues raised in Sierra Club's 

administrative petition, Sierra Club shall within fifteen (1 S) days thereafter stipulate to the 

dismissat with prejudice of Case No. 09-1041, in accordance with RuJe 42 of the Federal RUies 

of Appellate Procedure. 

8. Except as expressly provided in this Settlement Agreement, none of the parties 

waives or relinquishes any legal rights, claims, or defenses it may have. 

Page3 of4 
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9. Nothing in the tenns of this Agreement shall be construed to limit or modify the 

discretion accorded EPA under RCRA or by general principles of administrative law. 

10. The commitments by EPA in this Agreement are. subje~ to the availability of 

appropriated funds. No provision of this Agreement shall be interpreted as or constitute a 

commitment or requirement that EPA obligate, expend, or pay funds in contravention of the 

Anti-Deficiency Act, 31 U.S.C. § 1341, or any other applicable appropriations law or regulation, 

or otherwise take any action in contravention of those laws or regu.lations. 

IN WITNESS WHEREOF, EPA and ierra Club, by their duly authorized attorneys, 

whose signatures appear below, have ex 

DATE:~ 
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D R.DERTKE 
U.S. Department of Justice 
Environment and Natural Resources Division 
Environmental Defense Section 
P.O. Box 23986 
Washington, D.C. 20026-3986 
(202) 514-0994 

Counsel for BP A · 

~ · EarthJ tice 
· . · 156 William Street 

Suite 800 
New York, NY 10038 
(212) 791-1881 ext. 221 

Counsel for Sierra Club 
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Case: 09-1041 Document: 1265157 Filed: 09/10/201 O Page: 1 

ORALARGUMENTNOTYETSCHEDULED 

IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

SIERRA CLUB, 

Petitioner, 

v. 

ENVIRONMENTAL PROTECTION 
AGENCY, 

Respondent. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

~~~~~~~~~~~~~~-) 

No. 09-1041 
Consol. with No. 09-1038 

EPA'S AND SIERRA CLUB'S LODGING OF SETTLEMENT AND 
MOTION TO SEVER AND HOLD CASE IN ABEYANCE 

Petitioner Sierra Club and the Environmental Protection Agency ("EPA") 

(collectively, the "Parties") respectfully notify the Court that they have negotiated 

a settlement addressing all of the issues that Sierra Club would otherwise raise in 

these proceedings. Accordingly, the Parties move to sever the above-captioned 

case from consolidated case number 09-1038 and hold the proceedings in abeyance 

pursuant to the terms of the attached settlement agreement. In this regard, Sierra 

Club and EPA alert the Court that there is currently a September 16, 2010 deadline 

in place for the filing of Sierra Club's opening brief, and request that the briefing 

schedule in case number 09-1041 be suspended. 



Case: 09-1041 Document: 1265157 Filed: 09/10/2010 Page: 2 

Counsel for Sierra Club has conferred with counsel for all other parties to 

ascertain their respective positions on this motion. API does not oppose the relief 

requested in this motion, provided that there is no delay in the briefing or argument 

of API's case. Intervenor Energy Technology Council does not oppose this 

motion. Intervenors Metals Industry Recycling Coalition, American Chemistry 

Council, American Coke and Coal Chemicals Institute, American Forest and Paper 

Association Inc., Synthetic Organic Chemical Manufacturers Association, Inc., 

Treated Wood Council, Utility Solid Waste Activities Group, Edison Electric 

Institute, National Rural Electric Cooperative Association, and American Gas 

Association take no position on the motion. Counsel for Intervenors National 

Mining Association and Counsel for Utility Solid Waste Activities Group oppose 

the motion. 

BACKGROUND 

At issue in these consolidated proceedings is EPA 's 2008 rule revising the 

regulatory definition of solid waste under the Resource Conservation and Recovery 

Act ("RCRA"). See 73 Fed. Reg. 64,668 (Oct. 30, 2008). This rule conditionally 

excludes from the definition of solid waste, and therefore from regulation as 

hazardous waste, certain "hazardous secondary materials." Id. 

Sierra Club petitioned for review of the rule in this Court on January 28, 

2009, and on January 29, 2009, Sierra Club filed an administrative petition with 

2 



Case: 09-1041 Document: 1265157 Filed: 09/10/2010 Page: 3 

the agency requesting that EPA voluntarily reconsider its revisions to the definition 

of solid waste. 

On February 20, 2009, EPA filed an unopposed motion to consolidate the 

Sierra Club's petition with a petition previously filed by the American Petroleum 

Institute ("API") and further moved to hold the proceedings in abeyance so that the 

newly inaugurated Administration could evaluate its position. Over the ensuing 

year and a half, EPA considered the issues raised in the Sierra Club's 

administrative petition and initiated a public process to vet possible revisions to the 

2008 Rule. See 74 Fed. Reg. 25,200 (May 27, 2009). In addition, EPA agreed to 

undertake a comprehensive environmental justice analysis of the rule's impacts in 

response to concerns raised by the public, including the Sierra Club. See EPA, 

Environmental Justice Analysis for the Definition of Solid Waste Rule, 

www.epa.gov/epaw.aste/hazard/dsw/ej.htm (last checked Sept. 7, 2010). 

On February 1, 2010, the Court ordered the parties to submit proposed 

briefing formats for both of the consolidated cases. As the Parties represented in 

their Joint Motion to Establish Briefing Format (filed April 2, 2010), settlement 

negotiations were then ongoing, and on September 7, 2010, the Parties were able to 

finalize a settlement that promises to dispose of the Sierra Club's case in its 

entirety. 

3 
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Under the terms of the agreement, which is attached for the Court's 

information, EPA has agreed to issue a Notice of Proposed Rulemaking addressing 

all of the issues raised in the Sierra Club's administrative petition on or before June 

30, 20 I I and to take final action on the proposed rulemaking on or before 

December 3 I, 20 I2. In return, the Sierra Club has withdrawn its pending 

administrative petition and agreed to dismiss its case with prejudice if EPA issues 

revised DSW rules that address the issues raised in the Sierra Club's administrative 

petition. 

The Parties further agreed to lodge the settlement agreement with this Court 

and to request that the Sierra Club's case be severed from the API case and held in 

abeyance until the terms of the settlement are effectuated. In making the instant 

motion, the Parties are not seeking any action from this Court relative to the 

settlement agreement. 

I. GRANTING THE PARTIES' JOINT MOTION WILL 
CONSERVE JUDICIAL RESOURCES 

In light of the settlement agreement discussed above, it will conserve the 

resources of this Court and all parties to these proceedings to deconsolidate Sierra 

Club's case and hold it in abeyance. Under the current briefing schedule, Sierra 

Club's deadline for filing its opening brief is September 16, 2010, but briefing is 

now unnecessary. 

4 
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Most fundamentally, EPA has committed to undertake a new rulemaking 

process. If EPA issues a new rule that addresses the issues raised by the Sierra 

Club in its administrative petition, the Sierra Club's case will be over. IfEPA 

decides not to take final action to revise the rule, that decision will be subject to 

review on the basis of a new administrative record. In either case, briefing before 

the completion of the new rulemaking process would be premature. 

Second, it makes sense to deconsolidate the Sierra Club and API petitions. 

Essentially, the Sierra Club alleges that the rule creates a regulatory exemption for 

hazardous secondary materials that is overbroad. In contrast, API alleges that the 

regulatory exemptions created by the 2008 rule should be expanded to encompass 

spent petroleum refinery catalysts. See, e.g., Response of Petitioner API to EPA 

and Sierra Club Joint Motion to Govern (filed Nov. 25, 2009). API has stated that 

"even if EPA granted Sierra Club full relief and repealed the rule, API would still 

have a claim in the present case." Response of Petitioner API in Opposition to 

EPA and Sierra Club Joint Motion to Govern, at 1(May19, 2009). API has 

further represented that it "expects to make two other arguments that do not depend 

upon the continuing existence of the challenged rule's exclusions." Response of 

Petitioner, API, to EPA and Sierra Club Joint Motion to Govern, at 2 (filed Nov. 

25, 2009). Furthermore, API has itself suggested severing these two cases. See 

Motion of Petitioner API to Govern Further Proceedings, at 1 (filed Nov. 12, 

5 
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2009). Therefore, briefing can go forward on API's petition, No. 09-1038, while 

the agency undertakes a new rulemaking process to determine whether its 2008 

exclusions from the definition of solid waste should be narrowed or abandoned 

altogether. 

CONCLUSION 

For all of the foregoing reasons, Sierra Club and EPA respectfully request 

that this Court grant its motion to sever and hold in abeyance proceedings on the 

Sierra Club's petition for review, No. 09-1041, until the terms of the attached 

settlement agreement have been effectuated. Further, pending an order on this 

motion, the Parties request that the briefing schedule for case number 09-1041 be 

suspended. 

6 
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Respectfully submitted on this 10th day of September, 2010, 

Isl ABIGAIL DILLEN 
DEBORAH GOLDBERG 
Earthjustice 
156 William Street, Suite 800 
New York, NY 10038 

JAMES S. PEW 
STEPHEN E. ROADY 
Earth justice 
1625 Massachusetts Ave., N.W., 
Suite 702 
Washington, D.C. 20036 

LISA EVANS 
Earth justice 
21 Ocean A venue 
Marblehead, MA 01945 

Attorneys for Petitioner Sierra Club 
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IGNACIA S. MORENO 
Assistant Attorney General 
Isl DANIEL R. DERTKE, Attorney 
U.S. Department of Justice 
Environment & Natural Resources Div. 
Environmental Defense Section 
P.O. Box 23986 
Washington, D.C. 20026-3986 
(202) 514-0994 
daniel.dertke@usdoj.gov 

ALAN CARPIEN 
Office of General Counsel, U.S. EPA 
1200 Pennsylvania Ave., N.W. 
Washington, D.C. 20460 

Attorneys for Respondent EPA 
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CERTIFICATE OF SERVICE 

I, Emily Greenlee, hereby certify, under penalty of perjury, that a true and 

correct copy of the foregoing Motion to Deconsolidate and Hold in Abeyance was 

served to the following through the Court's ECF system on this I 0th day of 

September, 2010: 

Thomas Sayre Llewellyn 
Law Office of Thomas Sayre Llewellyn 
1215 l?'h Street, N.W. 
Washington, DC 20036 

David Case 
Environmental Technology Council 
1112 161

h Street, N.W., Suite 420 
Washington, DC 20036 

Douglas H. Green 
Aaron J. Wallisch 
Venable LLP 
575 th Street, N.W. 
Washington, DC 20004 

Daniel R. Dertke 
U.S. Department of Justice 
Environment & Natural Resources 
Division 
P.O. Box 23986 
L 'Enfant Plaza Station 
Washington, DC 20026-3986 
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Donald Patterson, Jr. 
Beveridge & Diamond, P.C. 
1350 I Street, N.W., Suite 700 
Washington, DC 20005-3311 

Vincent Atriano 
Squire, Sanders & Dempsey, LLP 
2000 Huntington Center 
41 South High Street 
Columbus, Ohio 43215 

John Wittenborn 
Kelley Drye& Warren LLP 
Washington Harbour, Suite 400 
3050 K Street, NW 
Washington, DC 20007-5108 

Alan Carpien, Esq. 
Office of General Counsel (2366) 
U.S. Environmental Protection Agency 
1200 Pennsylvania Ave., N.W. 
Washington, DC 20460 

Isl 
Emily M. Greenlee 
Earthjustice 
Litigation Assistant 
(212) 791-1881 
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Settlement Agreement 

This Agreement is made by and between Sierra Club and the U.S. Environmental 

Protection Agency ("EPA"). 

WHEREAS, Sierra Cfob has filed a ·petition for jµdicial review of the final action entitled 

"Revisions to the Definition of Solid Waste," and published at 73 Fed. Reg. 64,668 (Oct. 30, 

2008) ("DSW Rule"), which petition is currently pending before the U.S. Court of Appeals for 

·the District of Columbia Circuit in Sien-a Cub v. EPA, No. 09-1041, consolidated under the lead 

case American Petroleum Institute v. EPA, No. 09-1038; 

WHEREAS, the DSW Rule revises the definition of solid waste under the Resource 

Conservation and Recovery Act ("RCRA"), 42 U.S.C. § 6912.et seq., and conditionally excludes 

from that definition, and therefore from regulation as hazardous waste, certain "hazardous 

secondary materials." 73 Fed. Reg. at 64,688-89; 

WHEREAS, in January 2009, Sierra Club filed an administrative petition requesting EPA 

to reconsider and repeal the DSW Rule; 

WHEREAS, on March 9, 2009, the Court held the consolidated cases in abeyance 

pending further order; 

WHEREAS, on June 30, 2009, EPA held a public meeting regarding potential changes to 

the definition of solid waste. See 14 Fed. Reg. 25,200 (May 27, 2009); 

WHEREAS, in the public notice announcing the June 2009 public meeting, EPA listed as 

the following areas in which EPA is particularly interested in obtaining public feedback on 

possible changes to the definition of solid waste: 

· (A) the definition of "contained" 

(B) notification before operating under the exclusion 
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(C) the definition of "legitimacy" 

(D) the transfer-based exclusion 

WHEREAS, on February 1, 2010, e Court removed the consolidated cases from 

abeyance and ordered the parties to submit proposed briefing fonnats by April 2, 

WHEREAS, the Court has ordered Sierra Club to file its opening brief by September 16, 

2010; 

NOW THEREFORE, the Parties, intending to be bound by this Agreement, hereby 

stipulate and agree as follows: 

1. EPA agrees that it will prepare a notice of proposed rulemaking which will 

address, at a minimum, the issues raised in Sierra Club's adµrlnistrative petition including the 

four issues listed in the May 27, 2009, Federal Register notice, 74 Fed. Reg. 25,200. 

2. No later than June 3 0, 2011, EPA agrees that the EPA Administrator will sign and 

promptly transmit to the .Office of the Federal Register the notice of proposed rulemaking 

described in Paragraph I. EPA shall provide Sierra Club wi.th a copy of this notice of proposed 

rulemaking within five business days of signature. 

3. After considering any public.comments received concerning the proposed rule 

addressed in Paragraph 1, the EPA Administrator will sign and promptly submit to the Office of 

the Federal Register a notice taking final administrative action concerning the notice of proposed 

rulemaking no later than December 31, 2012. EPA shall provide Sierra Club with a copy of this 

notice regarding final administrative action.within five business days of signature. 

4. This Agreement constitutes the sole and entire understanding of EPA and Sierra 

Club and no statement, promise or inducement made by any Party to this Agreement, or any 

agent of such Parties, that is not set forth in this Agreement shall be valid or binding. The 
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provisions of this Agreement can be modified at any time by written mutual consent of Sierra 

Club and EPA. 

5. After this Agreement is executed by counsel for the Parties, Sierra Club shall 

promptly withdraw its petition for administrative rulemaking and the Parties shall promptly 

lodge thls Agreement with the Court, along with a joint motion requesting that the Court enter an 

order severing Case No. 09-1041 and holding Case No. 09-1041 in abeyance during the period 

required to effectuate the terms of this Agreement, with joint status reports to be filed every 90 

days. 

6. If EPA fails to sati'sfy any provision of this Agreement, Sierra Club may withdraw 

its consent to any order holding this case in abeyance and move the Court immediately to vacate 

any such order.· The filing of such a motion shall constitute Sierra Club's sole remedy under this 

Agreement in the event any provision set forth in this Agreement is not met. Sierra Club agrees 

to give EPA fifteeQ (J 5) days written notice prior to exercising its right under this paragraph to 

file a motion. Nothing in this Agreement shall be construed to limit any right that Sierra Club 

may otherwise have to seek review of any final action pursuant to RCRA Section 7006(a), 42 

u.s.c. § 6976(8). 

7. If EPA takes final agency action pursuant to Paragraph 3 of this Agreement, 

which final agency action revises the DSW Rule with respect to the issues raised in Sierra Club's 

administrative petition, Sierra Club shall within fifteen (15) days thereafter stipulate to the 

dismissal with prejudice of Case No. 09-1041, in accordance with Rule 42 of the Federal RUles 

of Appellate Procedure. 

8. Except as expressly provided in this Settlement Agreement, none of the parties 

waives or relinquishes any legal rights, claims, or defenses it may have. 
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9. Nothing in the tenns of this Agreement shall be construed to limit or modify the 

discretion accorded EPA under RCRA or by general principles of administrative law. 

10. The commitments by EPA in this Agreement are subject to the availability of 

appropriated funds. No provision of this Agreement shall be interpreted as or constitute a 

commitment or requirement that EPA obligate, expend, or pay funds in contravention of the 

Anti-Deficiency Act, 31 U.S.C. § 1341, or any other applicable appropriations law or regulation, 

or othervvise take any action in contravention of those laws or regulations. 

IN WITNESS WHEREOF, EPA and ierra Club, by their duly authorized attorneys, 

whose signatures appear below, have ex 

DATE:~. 

.DATE:# 
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D R.DERTKE 
U.S. Department of Justice 
Environment and Natural Resources Division 
Environmental Defense Section 
P.O. Box 23986 
Washington, D.C. 20026-3986 
(202) 514-0994 

Counsel for EPA · 

~ · EarthJ tice 
· . · 156 William Street 

Suite 800 
New York, NY 10038 
(212)791-1881ext.221 

Counsel for Sierra Club · 
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lN THE UNJTED STATES DISTRICT COURT 
FOR THE EASTERN DISTRIC'I' OF OKLAHOMA 

RAM, JNC., an Oklahoma Corporation, ) 
) 

Plaintiff, ) 
) 

v. ) 
) 

UNITED STATES ENVIRONMBN'tAL ) 
PROTECTION AGENCY, ) 

) 
Defendant. ) 

~~~~~~~~~~~ 

Caso No. CIV 09-307-JHP 

STIPIJLATION AND ORDER 

WHEREAS, Plaintiff Ram, Inc. ("Ram"), has tiled a complaint seeking judicial review of 

a decision of tho Onviroruncntal Appeals BoN'd ("BAB") a!isessing a penalty pursuant to sootion 

9006 of the Resource Conservation and R~overy Act ("RCR.A"). 42 U.S.C. §699lc, for 

violations of the State of Oklahoma's Underground Storage Tan.le Program, which WQ approved 

hy the U.S. Environrnen1al Prot~tion Agency C'EPA'') IUld incorporated by reference in the 

Code of Federal Regulation~ at 40 C.f'.R. Part 282, Appendix A, in connection with Ram's 

ownorship and/or operation of several gat stations in ~stem Oklahoma.; 

WHEREAS, Dcfcndnnt United Stntes of America, on behalf of EPA, has flied a 

counterclaim in this action ("Counterclaim") pursuant to RCRA section 9006. 42 U.S.C. § 

699le, w..u 28 U.S.C. §§ 1331and1355, seeking payll1c11t of the penalty assessed by the KAB 

along with accrued interest and costs; 

WHEREAS, the United States and tho Plaintiff (the "Parties") a.greo that sctdemcni of 

tbls action, wlthout fiJrther llUgation, ls in the public lnterost; 
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WHEREAS, the Parties further agree thal lhe Court1
11 approval of thiti Stipulation is an 

appropriat1:1 means of resolving the claims In thi11 action; 

NOW THEREFORE, before the taking of any testimony, without adjudication or 

adlllission of MY issue of fact or law, except as provided in Paragraph 1, below, and wit.h the 

consent of the Parties, IT IS HEREBY ADJUDGED, ORDERED AND DECREED as follows: 

l. This Court has jurisdiction over the parties to, and the subject matter of: this 

11ction pursWlllt to tho Administrative I'rocedW'c Act, S U.S.C. § 702, Ven~ properly lies in this 

district under S U.S.C. § 703. Defendwlt EPA submits to the Court's jurisdiction for purposes of 

this Stipulation. 

2. PlaintHfRam shall, within thirty (.30) days oftbc date this Stipulation Is cnte~d 

by the Court, pay to the United States a civU ~·1udiy ln the amount of Sixty-Five Thousand 

Dollars ($65,000.00) (the "S~ttJcrnent Amount"). 

3. The payment shall be made by Fed Wire Electronic Funds TranstCr (''EFT'') in 

accordance with current electronic funds transfer procedure."' referencing DOJ Case Number 90· 

7-3~18603. The payn1ent shall be made in accordance with instructions provided to PlaintUl'by 

the Financial Management Unit of the U.S. Attorney's Office for the Eastern District of 

Oklahoma upon execution of thi11 Stipulation by the parties. Any BFTs received at th~ DOJ 

lockbox after 4 p.m. F.astem Time wlll be credited on tho next business day. Within five (S) 

business days of each payment, Ram shall provide written notice of payment, along with a 

statement showing the calculation of interest included in the payment if any interest for an 

ovc:rdue payment is due pursuant to Paragraph 4, and a copy of any transmittal documentation to 

DOJ and EPA at the below addresses. 

2 
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As to DOJ: 

Section Chief 
Environmental Defense Sectfon 
Environmental and Ntituml RcsoW'CoS Division 
U.S. Department of Justice 
P.O. Box 23986 
Washington. D.C. 20026-3986 
DJ No. 90-7-3-18603 

As to EPA: 

Carl PA.llund, Director 
Multimedia Planning nnd Permitting Division 
1445 Ross Av~nue (6PD) 
Dallas, TX 75202 

4. lfthe civil penalty is not fully paid when dt1e, Plai11tiff Ram llhall pay a stipulated 

penalty of $1 ,000 per day for each day that tho payment is delayed beyond the due dat~. Further, 

Plaintiff Ram shall pay interest on the overdue amount, from the original due date to the date of 

payment, at the statutory judgment rate in accordance with 28 U.S.C. § 196 l. Further, Plaintiff · 

Ram shall be liable for costs, lnoluding costs of ilttomey time, inCUJTed by the United States to 

collect any amount due under this Stipulation. 

5. All payments received pursunnt to thi11 Stlpulatlnn are penalties within the 

meaning of Section 1<52(t) of the lnttJm.al Revenue Code, 26 U.S.C. § 162(1), and arc~ Jlot a tax 

deductible expenditure for purposes of federal law. 

6. Paym~nt by the Settling Plaintitrofthe Settlement Amount in accordance with 

this Stipulation shall constitute full settlement and Sl:ltistaction of the CQunterclahtt asserted by 

the United St.atcli in the nbovo-captioned a.ction pursuant to 42 U.$.C. § 699le and 28 U.S.C. § 

1355 IL! 1dleged in the Counterclnhn, throuih tho date of lodgJng. 

3 
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7. Enlry of this Sllpulalion ~hall con:-.1.ilute full setllcment of the claims 11Mserted by 

Plaintiff Ram in the complaint in the above-captioned action. 

8. The United St4lcs reserves, and this Stipulation is without prejudice to, ull rights 

against Plaintiff Ram with respect to all other matters not asserted by the United States in the 

abovc.weferenccd Counterclaim, including but not limited to any criminal liability. 

9. The Stipulation will terminate when Plaintiff Ram has paid the civil penalty and 

nny stipulated penaltic!I and interest required by this Stip1.llation. 

10. Rach patty shall bear its own costs and allomey's fees in thi~ matter, except as 

provided in Paragraph 4 above. 

J l. The undersigned representative of Plninliff Ram and the Assistant Att<>mey 

General of the Environment and Natural Resources Division or his or her <lcsignee each certify 

that he or she is fully authori7.ed to enter lnto the tcnns and condltions of this Stipulation and to 

execute and legally btnd PWntiff Ram and the United States, respectively, to it. 

Judgement is hereby ENTERED in accordance with the forgoing Stipulation and Order 

thisl.1!.hday of Apri 1, 201 l. 

UNITED STATES DlSTruc'f JUDGE 
Eastern District of Oklahoma 

4 
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rpR PJ.AJNTIFF .RAM, INC.: 

Date:-#/44 
· arles Shipley 
1800 S. Baltimore Ave., Suite 
Tulsa, OK 74119 
(918) 582-1720 
r1DC: (918) S84·76lC1 

FOR DI!FENDANT THE UNITEr> STATE.<; ENVIRONMENTAL PROTECTION AOENCY: 

lJale: ~ 

IGNACIA S. MORENO 
Assistant Atlomey Oeucral 
Environment ond Natural Resources Dlvi5ion 
U.S. Department of Justice 

.111~cMii. .. ai1!1{ ~c_ ·-. 
Madelluo Flcish~ 
Envirorunental Dofonse Section 
U.S. Department of Justice 
P.O. Bo;!( 2.3986 
WoshJngton, D.C. 20026·3986 
(202) s 14-0242 
fax: (202) 514-8865 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, D.C. 20460 

The Honorable John Mica 
Chairman 

MAR 1 6 2012 

Committee on Transportation and Infrastructure 
U.S. House of Representatives 
Washington, D.C. 20510 

Dear Mr. Chairman: 

OFFICE OF CONGRESSIONAL ANO 
INTEROOVERNMENT Al RELATIONS 

I am writing in response to your letter of October 13, 2011, which requested infonnation on 
environmental litigation against the U.S. Environmental Protection Agency (EPA or Agency). 
The EPA provided its first and second responses to this request on January l 7, 2012, and 
February l 7, 20 l 2, respectively. In addition, EPA staff provided Committee staff with a briefing 
on related issues on February 23, 2012. 

I am enclosing the third installment of information responsive to your request. This installment 
provides information relating to lawsuits against the EPA under the Clean Air Act (CAA). Also 
enclosed are copies of settlement agreements and consent decrees entered into in litigation 
against the EPA under the CAA during the relevant period. This infonnation reflects available 
data from the Agency's databases and files. 

The EPA is continuing to work to provide the final installment of infonnation that you requested, 
which relates to grants awarded by the EPA. 

Thank you for your letter. If you have questions, please contact me or have your staff contact 
Tom Dickerson on my staff at (202) 564-3638. 

S~rely, 

Arvi~an 
Associate Administrator 

Enclosures 

lntemet Address (URL) • http://www.epa.gov 
Recycl•d/Rec:yclabl• •Printed wllh Vegetable OU Based Inks on Recycled Paper (Minimum 25% Poslconsumer) 
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AIMrican 0-..islry Council v. EPA; No. 04-1004; 
10l6l2005 SA D.C. Circud 

South Jersey Environmenlal Justice Alliance, et al. 
11/31l.12005 SA v. EPA; No. 05-CV-6891; S.D. NY 

Environmental Defense fund v. EPA; No. 05-2090; 
12113/2005 CD N.D.CA 

12/20/2005 CD Sierra Cllll>, at al. v. EPA; No. 05-C-4425; N.D. IL 

112.7/2006 SA and CD Siami Club v. EPA; No. 05-1045; D.C. Circud 

2/112006 CD Sierra Cli.ti v. EPA; No. 05-CV-02177; D. D.C. 

Utility Afr Regulatory Group v. EPA; No. 06-1056; 
4119/2006 SA D. C. Circuit 

Our Children's Earth F~oon. et al. v. EPA; No. 
8121/2006 CD 05-05184; N.D. CA 

Nab.oral Resources Dafanse Council v. EPA; No. 06 

10l2/2006 SA 1059; D.C. Circuit 

Kentuckians For The eommor-atth, at al. v. EPA; 

10/1612006 CD No. 1:06-CV-00184; D. D.C. 

12/1312006 CD Sierra Club v. EPA; No. 06-00663; D. NM 

Amefican Founcler5' Society v. EPA; No. 04-1191; 
1/5/2007 SA D.C. Circud 

Siami Cli.ti, et al. v. EPA; No. 1:06-CV-1523; N.D. 

2/12/2007 CD GA 

Center for Biological Divefsity, et al v. EPA; No. 

2/14/2007 SA 1:06-CV--01350; D.C. Circuit 

016 Children's Earlh Foundation v. EPA; No. 05-
3/20l2007 SA 73130; 9th Cin:uil 

Air - SeWement Agreements and Consent Decrees 
10/1/2005 through 10/13/2011 

PlaintiffslPetitiol Statute s..n.n.y Of SA/CD 

EPA committed to conduct notiat and comment rulemaking to revise 
specified provisions of the Miscellaneous Organic Chemical Manufaclunng 

American Chemislry C<Ulcil CAA MACT. 

Soulh Jersey Envirt>nna1tal Justice 
Alliance. New Jersey Public Interest 
Research Group, South Camden 
Cdizens in Action and New Jersey EPA c:ommilled to a response to a Tide V petition regarding Camden County 
Envin>nmenlal federation CAA Energy Recovery Assoicate's Camden NJ facility by January 20, 2006. 

EPA committed to either granting (after notice and comment) or denying 
EDF's patdion to list dlasal amaust as a HAP by May 11, 2011, but EPA 
would not ,_to lake action on the petition if EPA promulgated NESHAP for 
diesel anginas above 300 HP by fabrumy 10. 2010 (-switched to 

Environmanlal Defense fund CAA fabrumy 17, 2010). 

EPA committed to sign a response to a Tide V veto petition for a hazardous 
Siami Club and American Boltom waste incinerator in IRinois by Febnay 1, 2006 - to pay a~ amount 
Conservancy CAA in attorneys' fees. 

SA - CD saWing petition for writ of mandamus requiring EPA to conduct 
notice and comment rulamaking to respond to the 1999 DC Circuit remand of 

the CAA section 111/129 MACT rule for hospilal/medicalfinfaclious waste 
Siana Cli.ti CAA incinerators. 

EPA committed to respond to Tiiie V patdions regarding several ~plants 
Siami Cli.ti CAA in Georgia by March 15, 2006. 

The parties agreed to file a joint motion to dismiss a petition for review if EPA 
Utility Afr R&glAatory Group CAA issued ""° guidance documenls clarifying ceruoin technical issues. 

Our Children's Earth Foundation and EPA committed to lake final action l6ldar 112(d)(6) for petroleum rarn-ies in 
Sierra Club CAA 40 CFR part 63. subpart CC within 12 months of entry of the deaea. 

EPA stipulated in the salllement ~that the letter challenged in !he 
Natural Rasourcas Defense Council CAA litigation was not a final agancv aclion - had no binding effect on states. 

EPA committed to sign a proposed rule or a proposed or final delanninalion 
Kentud<ians For 1he Commonwealth; of no revision for NSPS subparts 000 and Y ~ 18 months from entry of 
Friends Of 1he Chatl.ahoochee; Siami consent decree. ArG within 12 months from the proposal sign a fnal rule or a 
Club CAA final datennination of no revision. 

EPA committed to lake action on proposed FIP for Four Comers Power Plant 
by April 30, 2007. CD wil!ldrawn 5131.I07. Fae 8!Jll9ll'E!f'llanlered 

Sierra Club CAA 11/11/2007. 

EPA committed to propose revisions to the NESHAP for Iron and Staal 
American Founders' Society CAA Foundries no1 - 11w1 30 days after settlamanl agraament became final. 

EPA agreed to respond to sewral CAA Tiiie V petions regarding several 
Sierra Club; Coosa River Basin Initiative CAA power plants in Georgia by January 8, 2007. 

Respond to a petition for rulamaking to amend Iha KBnlucky SIP to address 
Center for BiOlogical Diversity; Preston aadible evidence. Make a completet leS4 determination lnl take final action 
Forsythe; H~ary Lambert CAA on a Tille V pa<mi1 application for TVA Paradise Plant. 

EPA committed to send the latter in the Allachmanl to Iha settlamanl 
agi--.t whereby the P~ will dismiss the case with prejudice. 
However, if EPA does not send the latter, EPA may withdr-from the 

Our Children's Earth Foundation CAA settlement agraamant - Patitiorwr may raactivale the litigation. 

Fen & Costs Pmid 

SO.DO 

SS,502.00 

$16,070.00 

$3036.66 

$11,500.00 

$6,800.DO 

SO.DO 

$14,123.34 

SO.DO 

$16,092.00 

$14,360.00 

$0.00 

$12.000.DO 

$22,500.00 

$18.000.0C 



Pasadena Refining Systems. Inc. v. EPA; No. 04-
3/Zll2007 SA 60982; 5lh Circuit 

Pasadena Refining Systems, Inc. v. EPA; No. 04-
3/Zll2007 SA 60551; 5lh Cirruit 

514f2007 CD Sierra Club v. EPA; No. 06-5288; N.0. CA 

5114f1.007 SA State of Naw Jersey v. EPA; No. 0Hi12; D. NJ 

Naw Jersey Oepartment of Environment v. EPA; 
5/14f1.007 SA No. 07-37 46; 3rd Circuit 

Rocky Mountain Clean Ajr Action. et al. v. EPA; No. 
511712007 CD 1:06-CV-01992; 0. 0.C. 

Environmental Defense, Inc.. et al. v. EPA; No. 06-

5l22/2007 SA 1164; D.C. Circuit 

Steel Ma1ufacturers Association, et al. v. EPA; No. 
7/9l2007 SA 0>1135; O.C. Circuit 

Ingersoll-Rand Company v. EPA; No. 98-1597; 
8/20/2007 SA D.C. Circuit 

Specialty Steal lnduslry of North America, et al. v. 
9'712007 SA EPA; No. 00-1434; D.C. Circuit 

Rodly Mountain Clean Ajr Ac:tion v. EPA; No. 07-

9113f2007 SA 1333; 0.C. Circuit 

American lung Association of Metropolitan 
9117f2007 co Chicago. et al. v. EPA; No. 06-CV-6933; N.D. IL 

People of the State of Htinois ex rel. Madigan v. 

911712007 CD EPA; No. 1 :06-CV-06909; N.O. IL 

Citizens Against Ruining the Environment v. EPA; 

9117f2007 CD No. 06-CV-6915; N.D. ll 

10/23/2007 CD Sierra Club v. EPA: No. 07-C--0154; W.D. WI 

10/24/2007 co Sierra Club v. EPA; No. 1:07-<:V--00414; D. 0.C. 

11/6/2007 CD Sierra Club v. EPA; No. 1:07-<:v-010-40; D. o.c_ 

Center for Biological Diversity, et al. v. EPA: No. 05-
1111912007 CD 1814; 0.0.C. 

Battery Council International v. EPA; No_ 07-1364; 

1/17/2008 SA 0.C. Cirruit 

Air - Settlement Agreements and Consent Decrees 
10/112005 through 10/13/2011 

Pasadena Refining Systems. Inc. CAA EPA committed to provide a temporary waiver from nonroed diesel standards. 

Pasadena Refining Systems, Inc. CAA EPA committed to provide a temporary waiver from nonroed diesel standards. 

EPA c:ommiled to 111Viaw, and if appropriate. propose revisions to the NSPS 
for port!- cament plants by May 31, 2008 and finalize any revisions, or 

Sierra Club CAA determine 1hat revisions were not neoassary, by May 31, 2009. 

EPA agreed to respond to a Tiiie V petition seeking an objection to a pennit 
Slate of Naw Jersey CAA issued by PADEP to Reliant Energy's Por11- Genwation Station by 6/20/07 

EPA committed to make a determination by 6122111 on Naw Jersey's petition 
New Jersey Department of Environment CAA to reopen the Tiiie V permit of Portland Generating Station. 

Jeremy Nichols; Rocky Mountain Clean Respond to a Tiiie V petition seeking an objection to a permit issued to the 
Ajr Action CAA GCC Dakotah cement plant by 6115/07_ 

Environmental Defense, Inc.; Natural 
Resources Defense Council; Sierra Club CAA Issue quantitative analysis guidance for PM conformity hot spot analyses. 

EPA c:ommilled to sign, within 15 days, a letter explaining EPA's position 
regarding the proper use of CXllllinuous opacity monitoring system (COMS) 

Steel Manufactt.nlrs Association; data with respect to the -40 CFR Part 60, Subparts AAa - AAa NSPS for 
America Iron and Steal Institute CAA electric arc furnace (EAF) steel facilities. 

EPA committed to propose amendments to Tier 3 non-road diesel engine 
standards relating to additional flexibilities for certain equipment 

Ingersoll-Rand Company CAA manufaclurers. 

Specialty Steel Industry of North 
America; Steel Manufacturers EPA committed to sign, within 15 days, a letter mcplaining EPA's position on a 
Association CAA discrete issue. 

EPA committed to take dillerent attemative actions regarding the Denver 
ozone nonattainment area (an Early Action Compact area) depending on 

Rocky Mountain Clean Ajr Ac:tion CAA whether it ~ned the ozone standard. 

American Lung Association of 
Metropolitan; Chicago Citizens Against 
Ruining the Environment; Envircnmental 
law & Policy Center; l.itlle Village EPA committed to respond to a CAA Tiiie v petition regarding permitS for the 
Environmental Justice Organization; Fisk Generating Station - the Crawford Generming Station by 5 business 
Sierra Chi> CAA days after the entry of the consent decree. 

People of the State ol IHinois ex rel. EPA committed to respond to sewral CAA Tiiie V petitions by 5 days after 
Madigan CAA the decree is entered. 

EPA committed to sign responses to Title V veto petitions for two coal fired 
Citizens Against Ruining the power plants in Ulinois within 5 days after entry of the consent decree and to 
Environment CAA pay a defined amount in attorneys' fees. 

EPA committed to respond within ten days of entry of the Consent Deaee, to 
petitions regarding the Tiiie V permits for the Walnut Street Healing Plant 

Sierra Club CAA and and a Louisiana Pacific Facility. 

Sierra Club CAA EPA committed to respond to a CAA Tiiie V petrtion by August 30. 2007_ 

Sierra Club CAA EPA committed respond to a CAA Tide V petition by December 19. 2007. 

Center for Biological DivllfSity; Valley EPA committed to sign a notice of proposed rulemaking concerning primary 
Watch. Inc.; Preston Forsythe: Tina and secondary NOx and SOx NAAQS by 7112/2011 and finish a final rule for 
Johnson; Jeremy Nichols CAA the secondary N02 and S02 NAAQS by 03/20/12. 

EPA committed to make a minor technical correction to the area source 
Battery Council International CAA NESHAP applicable to lead acid battery manufacturers. 

$0.00 

$0.00 

$35,275.00 

$3,700.00 

$0.00 

$4.895.00 

$945.69 

$0.00 

$0.00 

$0.00 

$26,200.00 

$3,075.00 

$7,621.00 

$3,075.00 

$3,454.66 

SO.CO 

$4,898.00 

$55,145.00 

$0.00 



Col<e Oven Environmental Task Fora> v. EPA; No. 
3l25l2006 SA 06-1131; O.C. Circuit 

National Environmental Development Association's 

5114/2008 SA Clean Ai< Project v. EPA; No. 06-1428; 0.C. Cirrutt 

61412008 SA Sierra Clt.C, et al. v. EPA; No. 06-CV~; N.0. IL 

o..-1 Rock Energy Company, UC et al. v. EPA; 

6l9l2008 co No. 4:08-cv-00672; S.0. TX 

Association of I.,._ Residents et al. v. EPA; No. 
911212006 co 08-0227; N.O. CA 

Portland Cement Association v. EPA; No. 07-1046; 

1/1512009 SA O.C.Cira.od 

Rocky Mountain Clean Ai< Aclion;WoldEarth 

3/3l2009 co Guardians v. EPA; No. 1 :C>lk:v-01422; 0. O.C. 

Environmental lnlagrily Project. et al. v. EPA; No. 
3116/2009 co 1 :09-cv-00088; 0. 0. C. 

Environmental Integrity Project v. EPA ;No. 1 :09-cv-
3119/2009 co 00087; 0. O.C. 

BCCA Apeal Group. et al. v. EPA; No. 3:08-<:v-

5121/2009 co 1491; N.0. TX 

Ame<ican Petroleum Institute v. EPA; No. 06-1321; 

5/22/2009 SA D.C. Cira.oil 

Sierra Club. et al. v. EPA; No. 1:06-cv-1999; 0. 

611/2009 co o.c. 

6/2/2009 CD Sierra Club v. EPA; No. 06-«i64; W.D. WI 

Alliance of Automobile Man&Jfacl.....-s v. EPA; No. 

6118/2009 SA 08-1109; O.C. Cira.lit 

Colorado Citizens Against Toxic Waste, Inc. et al. 

11121/2009 SA v. EPA; No. 1:08-cv-1787; O.CO 

WddEarth Guardians v. EPA; No. 1 :Dlk:Y-02253; 

911112009 co o.o.c. 
Association of Irritated Residents v. EPA; No.. 4:08-

9/B/2009 co cv-5650; N.O. CA 

9/22/2009 co Sierra Club v. EPA; No. 3:og..c,,..()()122; W.O. WI 

10/'16/2009 co Sierra Clt.C v. EPA; No. 2.09-CV-00085; E.O. KY 

Air - Settlement Agreements and Consent Decrees 
10/1/2005 through 10/13/2011 

Petitionefs agreed to dismiss d EPA committed to sign a proposed or "dirad 

final" rulemaking conlaining -- to the Stean Generating Units 
Coke Own Environmental Task Force CAA NSPS. 

EPA committed (1) lo use certain language in the first Applicability 

Detenninalion Index Posting Notice signed - the Settlement Agreement 
National EnvirOnmenlal Development became final and (2) lo provide a new search capability for users of the ADI 
Associalio<l"• Clean Air Project CAA no lalM tlmn 30 days aftM the Settlemenl. 

EPA committed lo deny or propose lo issue a CAA Tille V perm~ by a 
American Bottom COl1S8fVa'lCy, Siemt specified dale; issue or deny Iha permd by July 18, 2008 and Septembe< 12, 
Club CAA 2006. 
Desert Rock Ene<gy Company. UC; The EPA committed to issue final permit decision (prior to appeal by EAB) on or 
Dine Power AtJlhorily CAA before July 31, 2008. 

Association of Irritated Residents; 

Natural Reso...:es Defense Council CAA EPA oommitted to lake action on SIP submittals. 

Portland Cement Association CAA EPA committed to consider revisions to the 2006 camen1 NESHAP rUes. 

Rocky Mountain Clean Ai< Action; EPA committed lo respond by April 20. 2009 to a Tille V petition reg..-ding 
WlldEai1ti Gua<dians CAA CEMEX lnc.'s cemarn plant. 

Citizens for Environment.al Justice; 
Envirom>enlal Integrity Project; Reforwry EPA committed lo lake final action on a Tille V petition for CITGO Ref1r1ing 

Reform Campaign CAA and Chemicals Company by April 30. 2009. 

EPA committed lo take fonal action on a Tille V petition for Premcor Refll'ling 
Environmental Integrity Project CAA Group by Apnl 30. 2009. 

BCCAApeal Group; Texas Association 
of Business; Texas m and Gas EPA committed to laking final action on a number of Texas SIP submissions 
Association CAA ~now and the end of 2013. 

EPA oornmilled lo propose a nAemaking including certain oompliance 
provisions of Iha NSPS for ~stationary engi..s by May 
22. 2010 (this has been done) -lo take final action on Iha proposal by one 

Ametican Petroleum Institute CAA yam- aft"' the pt.Clication of the proposal. which is June 8, 2011. 

c~ for Biological Diversity; Hilary EPA <XXMlitted lo respond lo a Tille V petition regarding Tennessee Valley 
Lambert; Preston Forsythe; Sierra Club CAA AuthoO!y's Paradise Fossil Plant by June 13, 2009. 

EPA c:ommilled to respond to a Tille V petition regarding Wismnsin Electric 

Sierra Club CAA Power Company's Oak Cl'Mk Pll'M!I" Plant by May 29. 2009. 

Pelilioner agreed lo dismiss ii EPA proposed a rulemaking - finalized 
Alliance of Automobile ManufactJ.nlnl CAA amendments lo the Gasoline Distribution Arna Soura! NESHAP. 

EPA committed lo lake Iha following steps: (a) aeate a -'>site dec:flCaled to 
40 CFR Part 61. subpart W (subpart W); (b) post and maintain on Iha wabstte 

Colorado Citizens Against Toxic Waste. EPA's ~ limeframe lo< oompleting its review of subpart W; (c) post an 
Inc; Rocky Mot.main Clean Air Action CAA announcemenl on 1he wabstt&. 

EPA committed to act on plainlill's Tille V petition lo object lo the Tille V 
pennit for Iha Anadarko Frederick Compressor station in Colorado by 

WildEar1h Guardians CAA Oct- 12. 2009. 

EPA commillad lo lake proposed and final action under seclion 110(k) on SIP 
Association of Irritated Residents CAA submissions by CARB for Iha San Joaquin Valley area. 

EPA oonvni!lad lo respond lo a Tiiie V petition niganling Wisainsin Pll'M!I" & 
Lighl Company's Colurmia Generating Station by Sepl8'nb8' 18, 2009, or 

Siemt Club CAA within 20 days of the ...my dale of Iha co.~ date - late<. 

EPA committed to respond lo a Tille v petition niganling Hugh L S"'6lock 
Generating Station (Spwlock Station). ~ by the East l<antud<y Power 

~-. Inc. EPA committed to respond to one or the issues by 
Siemt Club CAA September 21, 2009, - the rMnaining - by November 30, 2009. 

$0.00 

$0.00 

$7.250.00 

$41,942.25 

$44.566.00 

n/a 

$8,526.02 

$4,500.00 

$4,500.00 

$73,452.50 

$0.00 

$0.00 

$2.787.06 

$0.00 

$0.00 

$4,884.00 

$11,500.00 

$2,057.54 

$0.00 



MossviAe Environmental Action Now, et al. v. EPA; 
10/30/2009 SA No. 1 :08-cv-1803; D. D.C. 

Sierra Club, el al v. EPA; No. 1:Q9..cv..00312; D. 
11/3/2009 CD D.C. 

11114/2009 CD Sierra Clubv. EPA; No. 1:09-<:v-1028; D. D.C. 

Environl\Wllal Integrity Project. et al. v. EPA; No. 
11124/2009 SA 1:09-<:v-1025; D. D.C. 

Assoc:ialion of llTitaled Residents v. EPA; No. 4:~ 
12/30l2009 CD cv-1890; N.D. CA 

Comite Civico Del Valle, Inc v. EPA; No. 4:09-cv-
1/29/2010 CD 04095; N.D. CA 

Wik!Earth Guardians v. EPA; No. 1 :O!k:v-2148 ; D. 

2/2/2010 CD co 
WildEarth Guardians. el al. v. EPA; No. 1 :09-<:v-

2/4/2010 CD 00089; 0. D.C. 

Environmental Integrity Project, et al. v. EPA; No. 

2/Sl2010 CD 1:0!kv-00218; D.D.C. 

WildEarth Guardians v. EPA; No. 4:09-<:v-2453; 

2/23/2010 CD N.0.CA 

State of-Jersey v. EPA; No. 08-4818; 3rd 
3/1/2010 SA Circuit 

WildEarth Guardians v. EPA; No. 09-<:v-02109; 0. 

3/9/2010 CD co 

3/22/2010 CD WildEarth Guardians v. EPA;1:~1964; D. CO 

Environmental Integrity Project. et al. v. EPA; No. 
4114/2010 CD 1:10-cv-165; D. D.C. 

American Nurses Association, et al.v. EPA, No. 

4115/2010 CD 1:08-cv-2198; D. D.C 

Louisiana Environmental Action Network v. EPA; 

4128/2010 SA No. 1:09-<:v-1943; 0. D.C. 

61812010 CD Sierra Club v. EPA; No. 3:09-<:v-751; W.D. W1 

Air - Settlement Agreements and Consent Decrees 
101112005 through 1011312011 

EPA committed to propose NESHAP for major PVC produetion facilities (PVC 
Louis;.,,. Environmental Action Nelwork; MACT standards) by Oct 29, 2010 (subsequently extended to Apr 15, 2011) 
Mossville Environmental Action Now; and finalize standards by July 29. 2011 (subsequently extended to Jan. 13, 
Sierra Club CM 2012. 

EPA committed to respond to Plaintiffs' Title V petitions regarding the Cash 
Sierra Club; Valley Watch CM Creek Generating Station by Dec. 14, 2009. 

EPA committed to respond to Plaintifl's Tiiie V petition regarding the Dele 
Sierra Club CM Powa- Station by Dec. 15, 2009. 

Environmental Integrity Project; SietTa EPA committed to respond to Tiiie V petition on AEP/SWEPCO's Turk power 
Cklb CM plant by 12/15/2009. 

EPA committed to take final action on San Joaquin Valley Unified p.jr 
Pollution Control District Rules 2020 and the portion of Rule 2201 sutimitted 

Association of hTilaled Residents CM to EPA for review by Man:h 15, 2010. 

EPA committed to take final action under section 110(k) on a SIP submission 
from CARB for the Imperial Valley area concerning specific local rules for 

Comite Civico Del Valle, Inc CM PM10. 

EPA committed to take final action on numerous SIP submillals by various 
WlldEarth Guardians CM dates set for1h in the agr99f1ll!f1I and co. 
San Juan Citizens Alliance; WildEarth EPA committed to issue a proposed action on oil and gas NSPSJMACT 
Guardians CM revi-by April 29, 2011 and take final action by November 30, 2011. 

Following the CD amendments. EPA committed to sign a proposed rule to 
revise NSPS Subpart G (Nitric Acid Plants) by September 30, 2011 and sign 

Environmental Integrity Project; Sierra a final rule by Novamber 15, 2011. (Note that - are c:tmll1lly in discussions 
Club CM with Plaintiffs to extend this final rule) 

EPA committed to meet its FIP obligations for unmet SIP obligations under 
section 110(a}(2)(0)(i) for both the 1997 8-00\Jr ozone NAAQS and the 1997 

WildEarth Guardians CM PM2.5 NMQS for 7 -

EPA committed to make a determination within one year on - Jersey's 
Department of Environmental Protection petition to reopen the Title V perm~ of Porlland Generating Station by 

State of - Jersey CM 6122/11. 

EPA committed to take final action on a proposed SIP Call for the Utah 
WildEarth Guardians CM breakdown rule by March 31, 2011. 

EPA committed to respond to a Title V petition on Public Service Company of 
WoldEarth Guardians CM Colorado's Hadyen Station P~ Plant by Man:h 25, 2010. 

Environmental lr1tt9itY Project; 
Baltimore Hsbor Water1<eeper, Inc; 
Clean Water Action; o-&peeke EPA committed to take final action on a Tille V petition for the Whee4abrator 
Climate Action Network CM Municipal Solid Waste Incinerator by April 15, 2010. 

American Nurses Association; 
Chesapeake Bay Foundation Inc.; 
Conservation Law foundation; 
Environment America; Environmental 
Defense Fund; Izaak Walton League of 

Anwica; Natural Resources Council of 

Maine; Natural Resources Defense 
Counsel; Physicians for Social 
Rnponsibility; Sierra Club; Ohio 
Environmental Council; Waterl<eeper 
Alliance, Inc.; Ellftl1uSlioe; Clean Air EPA committed to sign proposed section 112(d) standards for coal- and oil-
Task Force; Southern Environmental fired electric utility steam generating units by March 16, 2011, and sign final 
Law Center CM section 112(d) standards for such by November 16, 2011. 

EPA committed to take final action to grant or deny plaintift's petition to object 
Louisiana Environmental Action Network CM by May 28, 2010. 

EPA committed to respond to a Tiiie V petition on Wisconsin Public Se<vioe 
SietTa Club CM Corporation's J.P. Pulliam Genwaling Station by June 4, 2010. 

$8,000.00 

$2,847.64 

$4,000.00 

$6,31283 

$16,500.00 

$33,000.00 

$16,000.00 

$32,000.00 

$8,000.00 

$22,420.00 

$0.00 

$4,588.50 

$3,520.00 

$0.00 

$0.00 

$5,000.00 

$2,624.71 



6121/2010 SA Navis1ar. Inc v. EPA; No. 09-1113; D.C. Circuit 

6121/2010 SA Navistar, Inc v. EPA; No. 09-1317; D.C. Cin:uit 

El'IVinlnnamll Integrity Project, et al. v. EPA: No. 
6124/2010 SA 1:09-cv-2322; D. D.C. 

7/6/2010 CD Sierra Club v. EPA; No. 4:09-cv-152; N.D. CA 

7114/2010 CD Sierra Club, et al. v. EPA: No. 1:1<H:v-133; D. D.C. 

American ChemislJy Council v. EPA; No. 09-1325; 
7/15/2010 SA D.C. Circuit plus 5 other consolidated selllements 

Arnericmi Bottom c~ v. EPA; No. 3:10-cY-
7/15/2010 CD 292; S.D. IL 

8/16/2010 CD Sierra CIOO v. EPA; No. 310-<:v-127; W.D. WI 

Comite Civico Del Valle, Inc v. EPA; No. 10..()()946; 

8/31/2010 CD N.D.CA 

Saidra L Balv, et al v. EPA: No. 2:09-cv-2511; D. 

9/8/2010 CD AZ. 

Louisiana Envirormental Action Networ1< v. EPA; 
11/23l2010 SA No. 1 :09-<:v--01333 ; D. D.C. 

Camile Civico Dal Valle, Inc. v. EPA: No. 4:10-cv-

12113/2010 CD 2859; N.O. CA 

State of New Yot1< v. EPA; setUement of threatened 
12121/2010 SA litigation 

Amefican Petrola.m Institute, et al v. EPA: No. 06-
12121/2010 SA 1279; 1281; D.C. Circuit 

WlldEarth Guardians v. EPA; No. 1:11kY-1672; 0. 

1/10/2011 CD co 

1111/2011 CD Sierra Club v. EPA: No. 3:10-cv-1954; N.D. CA 

Air - Setttement Agreements and Consent Decrees 
10/112005 through 10/13/2011 

EPA committed to engage in a public """1<shop, heanng or other pOOlic 
process to reexamine its policies for operation of SCR equipped enginM 

Navistar. Inc CAA wilhoul proper reduction ftuid or wt.n lampering is delected. 

EPA a>mmitted to engage in a public ...,rl<shop, '-mQ or other public 
process to reexamine its policies for operation of SCR equipped engines 

Navistar, Inc CAA wi1houl proper reduClion ftuid or when larr1)el'ing is deleded. 

EnvirnnmentaJ Integrity Project, EPA agreed to take final action on a Trlle V petition for LLA<e Paper Company 
Environment Maryland CAA Pulp and Paper Mill by Qdober 18, 2010. 

EPA agreed to take proposed action and final action on technology and 
residual risk review for 28 source catagories by the daadlinM specified m the 

SierraClw CAA CD. 

EPA committed to take final action under section 11 O(k) on SIP submissions 
required by seclion 110(a)(1) and (2) for the 1997 8-hourozone NAAQS for 

Sierra Club WildEarth Guardians CAA 21 states. 

EPA agreed to make a numbef of technical changes to the Greemouse Gas 
American Chemistry Council CAA Monitoring and Repofling RtJes. 

EPA agreed to respond to 11 Title V petition regarding US Sleet Corporation's 
Granite City WO<ks Facility by Decerrber 17, 2010, or 30 days-entry of 

American Bottom Conservancy CAA the CD. wha- - later. 

EPA agreed le respond to a Tille V petition regarding Edgewmer Generating 
Station in Sheboygan County, WI by August 20, 2010, or wilhin 20 days after 

SierraClw CAA avy of the CD, whid""'9t' dale - llller. 

EPA commilted lo take final action under seclion 11 O(k) on a SIP submission 
Comite Civico Del Valle. Inc CAA from CARB for the Imperial Valley area containing a local rule for PM10. 

EPA committed to take proposed and final action under section 110(k) on a 
David Matusow; Di- E Brown; Sandra SIP stA>mission from Arizona for the Maricopa area containing SIP revisions 
L llatv' CAA for PM10 required by section 189(d). 

EPA committed to take action on certain SIP revisions related to ozone 
sewre area NSR raquiremenls and will take final action by Sept 30. 2012 if 
EPA has not taken final action redesignating the Baton Rouge area by Feb 

Louisiana Environmenlal Action Netwon< CAA 28, 2012. 

EPA committed to take final action under section 11 O(k) on a SIP submisslOll 

Comite Civico Del Valle, Inc. CAA from CARS for the Imperial Valley area containing local nAes. 

EPA committed lo sign a proposed Electric Generating Unit GHG NSPS rU8 
for new and existing EGUs by Jijy 26. 201 1 and sign a final rule by May 26, 

S- of New Yot1< CAA 2012. 

EPA convnitledto sign a proposed rule by December 10, 2011, and sign a 
final rule by November 10, 2012, that addresses the following: (AJ standards 

The States of California; Connecticut; of performance for GHGs for affected faciltties at refinefies lhat are SWjecl to 
Delawme; Maine; New Hampshire; New the following NSPS: (1) subparts J andJa, (2) subpart Db, (3) subpart De, (4J 
Mexico; Oregon; Rhode Island; Vermont; subpart GGG, and (5J subpart aaa. and emissions guidelines for GHGs 
and Washington; the~ of from existing affected facilities at refineries in the S0\6Ce categories covered 
Massachusetts; the Districl of Columbia; by those NSPS; (BJ a -- of the emission~ set forth in 40 C.F.R 
the City of New Yori<; Natural Resources Part 63, subpart UU; and (CJ a proposed resolution of all other issues l'lliSed 
DefeNe Coln:il; Sierra Club; and in Environmenlal Petitioners' August 25, 2008 petition for administrative 
Environmental lnlagrily Project CAA reconsideration. 

EPA committed to take final _,on the petition to objec:I to the permit for 
the PawMe power plant by June 30, 2011, for the Valmonl power plant by 

WildEarth Guardians CAA September 30, 2011 and for the Chen>kea power plant by Oc1ober 31, 2011. 

Medical Advocates for Healthy Air; EPA c:ommiUed to lake final_, on the San Joaquin Valley 1997 8-hour 
SierraClw CAA ozone plan no laWr than Dec 15, 2011. 

S0.00 

$0.00 

$6,100.00 

nla 

$8,000.00 

S0.00 

$3,840.00 

$3,223.38 

$18,082.50 

$12,003.00 

S0.00 

$18,535.00 

SO.Oil 

SO.Oil 

$2,600.00 

$11,507.00 



Association of Irritated Residents v. EPA; No. 3:10-
1/1212011 co cv-3051; N.0. CA 

1114/2011 co Sierra Club. et al. v. EPA; No. 1:10-cv-a89; 0. O.C. 

WildEar1h Guanlians v. EPA; No. 1:10-cv--0121S-
1/31/2011 co REB;O.CO 

Center for Biological Diversity v. EPA; No. 3:1CkY-

2/3/2011 SA 1846; N.D. CA 

Nalural RllSOIXCes Defense Council, et al. v. EPA; 

21812011 co No. 2:1~; N.O. CA 

2/2212011 co Sierra Club v. EPA; No. 1:1<kv-859; 0. O.C. 

WildEarth Guardians, et al. v. EPA; No. 3: 1 CkY-

3/16/2011 SA 4603; N.D. CA 

Sierra Club, et al. v. EPA; No. 10-1872RSL; W.D. 

4127/2011 SA WA 

WlldEarth Guardians v. EPA; No. 6:1Ck:Y-877; 0. 

7/1/2011 CD NM 

Kentucky Environmental Foundation v. EPA; No. 

9/20/2011 co 1:10-c.l-1814; D. O.C. 

WddEarth Guardians. et al. v. EPA; No. 1:11-<:v-1; 

9127/2011 co O.CO 

10/6/2011 co Sierra Club v. EPA; No. 3:11-<:v-236; W.O. WI 

Air - Settlement Agreements and Consent Decrees 
10/1/2005 through 10/13/2011 

EPA committed to take final action under section 110(k) on a PM2.5 
Association of Irritated Residents CAA nonattainment area SIP submitted by CARB for the San Joaquin Valley 81118. 

EPA committed to: 1. on or before April 15. 2011 to sign a notice of final 
action for KY's May 27, 2008 110(a) maintenance plan SIP submittals; and 2. 

Kentucky Environmantal Foundation; on or before March 15, 2012 to sign a notice of final action on KY's June 25, 
Si81T8 Club CAA 2008 regional haza SIP submittal. 

EPA committed to propose action by'4/30/12 on Utah regional haza SIP and 
take final action by 10l31/12; and take final action by 1211/11 on Utah request 

WildEath Guardians CAA to radesignete two areas to attainment. 

EPA committed to memorializing PM10 historic attainment slalus of various 
Center for Biological Diversity CAA areas. 

EPA committed to take final action by Sept 30, 2011onthe1997 PM2.5 
Coalition for a Sale Environment; Natural standard SIP for the SCAQMD and by Dec 15, 2011 on the 1997 ozone 
Resources Defense Council CAA standard SIP for SCAQMO. 

EPA committed to respond to a Tolle V petition regading T emessee Valley 
Authority's Paradise Fossil Plant by March 31, 2011. The consent decree 
aintained a provision for the parties to modify the dale by joint stipulation 

Si81T8 Club CAA wi1h notice to the court 

EPA committed to make findings of failure to submit "subpart 1" SIPs for the 
Las Vegas and Pittsburg 8-tiour ozone nonallainment areas unless by May 
31, 2011, EPA has signed a final rule classifying the area under "subpart 2," 
signed a final rute datermining that the area has "dean data,• or signed a 

WildEarth Guardians; Elizabeth Crowe CAA final rule redesignating the area to altainmanl 

National Parks Conservation 
Association; Sierra Club; Northwast 
Envirorwnental Defense Center CAA EPA committed to respond to a Title V petition by April 29, 2011. 

EPA committed to sign a decision taking final action on plaintiffs' Tolle V 
petition on the Sims Mesa Central Delivery Point by April 29, 2011, or wi1hin 

WildEarth Guardi.,. CAA 30 days of the court's entry of the IXJflS4W1I decree. 
Court entered a Consent Decree on !!J2Dl11 requiring EPA 1D take action on 

Kentucky Environmental Foundation CAA the schedule agreed to by the paltias. 

EPA comrrrittad to take action on NO SIP adc:lrassing Chapters 33-15-01 and 
33-15-05 by 10/27/11; promulgate regional haze FIP or approve regional 

WlldEarth ~; Environmental haze SIP for NO by 1/26/12, for MT by 06129'12. for CO by 09/10/12. and for 
Defense Fund CAA WY by 10/15112. 

EPA committed to respond 1D a Tolle V petition by October 7, 2011 or 30 days 
Sierra Club CAA after entry of the CD, whichev« is later. 

$19,000.00 

$6,387.35 

$5,973.97 

$0.00 

n/a 

$4,250.00 

$20,000.00 

$6,207.92 

$2,800.00 

n/a 

$23.545.00 

$5,000.00 



Suits under the CAA filed from 10/1/2005 through 10/13/2011 

Lead Court Dedslon Fees&Costs 
Da1le Opened (secondary) Gase Information Plaintiffs/Petitioners Stnute Out.come/ Disposition Date Paid• 

South Coast Air Quality Management Decided partly in EPA 's favor and partly in 

10/3/2005 05-1386 District v. EPA; No. 05-1386; D.C. Circuit South Coast Air Quality Management District CAA Petitioner's favor 6/8/2007 $2,353.62 

Environmental Integrity Project; Public Citizen; 

Environmental Integrity Project, et al. v. Galveston-Houston Association for SMOG 

10/24/2005 05-60967 EPA; No. 05 60967; 5th Circuit Prevention; Hilton Kelley CAA Dismissed 6/5/2006 $0.00 

American lung Association, et al. v. EPA, American lung Association; Environmental Defense; 

10/26/2005 05-1409 No. 05-1409; D.C. Circuit Natural Resources Defense Council; Sierra Oub CAA Dismissed 7/29/2008 $0.00 

Kentucky Resources Council v. EPA; No. 05-

10/28/2005 05-4349 4349; 6th Circuit Kentucky Resources Council CAA Decided in EPA's favor 10/20/2006 $0.00 

Sierra Club v. EPA; No. 05-CV-02177; D. 

11/4/2005 05-CV-02177 D.C. Sierra Oub CAA Dismissed following settlement 2/1/2006 $6,800.00 

Jeremy Nichols v. EPA; No. 1:05-CV-02215; Decided partly in EPA's favor and partly in 

11/14/2005 05-CV-02215 D.D.C. Jeremy Nichols CAA Plaintiffs favor 2/17/2006 $4,736.68 

Sierra Club v. EPA, No. 05-1441, D.C. EPA sought and the Court granted a 

12/8/2005 05-1441 Circuit Sierra Oub CAA voluntary remand 8/14/2009 $1,150.00 

Cement K~n Recycling Coalition v. EPA, No. 

12/9/200S (05-1441) 05-1445, D.C. Circuit Cement Kiln Recycling Coalition CAA consolidated consolidated consolidated 

Environmental Technology Council v. EPA, 

12/12/2005 (05-1441) No. 05-1449; D.C. Circuit Environmental Technology Council CAA consolidated consolidated consolidated 

Environmental Defense v.EPA; No. 05-

12/12/2005 05-1446 1446; O.C. Circuit Environmental Defense CAA Decided in EPA's favor 6/19/2007 $0.00 

Our Children's Earth Foundation, et al. v. Stayed pursuant to CD; fees pursuant to 

12/14/2005 05-05184 EPA;No.05-05184;N.D.CA Our Children's Earth Foundation; Sierra Club CAA underlying ritigation via settlement 8/21/2006 $14,123.34 

Medical Advocates for Healthy Air, et al. v. Latino Issues Forum; Medical Advocates for Healthy 

1/9/2006 06-00093 EPA; No. 06-00093; N.D. CA Air; Sierra Club CAA Decided in Plaintiffs' favor 7/24/2006 $83,134.11 

Sierra Oub v. EPA; No. 06-1013; D.C. 

1/11/2006 06-1013 Circuit Sierra Club CAA Decided in Petitioner's favor 3/13/2007 $110,000.00 

State and Territorial Air Pollution Program State and Territorial Air Pollution Program 

Administrators, et al. v. EPA; No. 06-1023; Administrators; Association of Local Air Pollution 

1/13/2006 06-1023 O.C. Circuit Control Officials CAA Decided in EPA's favor 6/1/2007 $0.00 

1 • Some amounts ar" stipui.t..d, either as part of or subseq......i to a ...nlement on some or all of th" subsblnce of the cas ... while others may be determined by court order. 



Suits under the CAA filed from 10/1/2005 through 10/13/2011 

Lead Court Decision Fees&Costs 
Date Ooened (secondary) case Information Plaintiffs/Petitioners Statute Outcome/ Disposition Date Paid• 

Sierra Club v. EPA; No. 06-10714-E; 11th 
l/2S/2006 06-10714-E Circuit Sierra Club CAA Decided in EPA's favor 6/26/2007 $0.00 

Natural Resources Defense Council v. EPA; Decided partly in EPA's favor and partly in 
1/27/2006 06-1045 No. 06-1045; D.C. Circuit Natural Resources Defense Council CAA Plaintiffs favor 7/10/2009 $825.21 

Kentuckians For the Commonwealth, et al. Kentuckians For the Commonwealth; Friends Of The 
2/2/2006 06-CV-00184 v. EPA; No. l:OfM:V-00184; D. D.C. Chattahoochee; Sierra Club CAA Dismissed following settlement 10/16/2006 $16,092.00 

South Jersey Environmental Justice Dismissed after acting on the claim; fees 

2/9/2006 06-CV-1004 Alliance v. EPA; No. 06-CV-1004; S.D. NY South Jersey Environmental Justice Alliance CAA pursuant to settlement 5/24/2006 $1,600.00 

Natural Resources Defense Council v. EPA; 

2/10/2006 06-1059 No. 06-1059; D.C. Circuit Natural Resources Defense Council CAA Dismissed following settlement 10/2/2006 $0.00 

Natural Resources Defense Council v. EPA; 

2/10/2006 06-1061 No. 06-1061; D.C. Circuit Natural Resources Defense Council CAA Dismissed 4/3/2007 $0.00 

Natural Resources Defense Council v. EPA; 

2/10/2006 06-1060 No. 06-1060; D.C. Circuit Natural Resources Defense Council CAA Dismissed 4/3/2007 $0.00 

Sierra Oub v. EPA; No. 06-1066; D.C. 

2/14/2006 06-1066 Circuit Sierra Club CAA Held in abeyance n/a n/a 

Dakota Resource Council v. EPA; No. 06-CV 

3/8/'2006 06-CV..()()412 00412; D.CO Dakota Resource Council CAA Dismissed 10/24/2011 $0.00 

South Jersey Environmental Justice 

Alliance, et al. v. EPA; No. 06-CV-1969; New Jersey Public Interest Research Group; South Dismissed after acting on the claim; fees 

3/14/2006 06-CV-1969 S.D.NY Jersey Environmental Justice Alliance CAA pursuant to settlement 6/28/2006 $1,871.00 

Afton Chemical Corporation v. EPA; No.06-

3/17/2006 06-1095 1095; D.C. Circuit Afton Chemical Corporation CAA Held in abeyance n/a n/a 

American Road & Transportation Builders 

Association v. EPA; No. 06-1112; D.C. American Road & Transportation Builders 

3/29/2006 06-1112 Circuit Association CAA Decided in EPA's favor 10/5/2007 $0.00 

Coke Oven Environmental Task Force v. 

4/7/2006 06-1131 EPA; No. 06-1131; D.C. Circuit Coke Oven Environmental Task Force CAA Dismissed following settlement 3/25/2008 $0.00 

Environmental Defense, et al. v. EPA; No. Environmental Defense; Natural Resources Defense 

4/7/2006 (06-1131) 06-1149; DC Circuit Council; Sierra Oub CAA consolidated consolidated consolidated 

Council of Industrial Boiler Owners v. EPA; 

4/7/2006 (06-1131) No. 06-; D.C. Circuit Council of Industrial Boiler Owners CAA consolidated consolidated consolidated 

Latino Issues Forum, et al. v. EPA; No. 06- Latino Issues Forum; Medical Advocates for Healthy 

4/12/2006 06-71907 71907; 9th Circuit Air; Sierra Club CAA Decided in EPA's favor 3/5/2009 $0.00 

City of New York; Commonwealth of Massachusetts; 

District of Columbia; State of Cillifornia; State of 

Connecticut; State of Maine; State of New Mexico; 

State of New York, et al. v. EPA; No. 06- State of New York; State of Oregon; State of Rhode EPA sought and the Court granted a 

4/26/2006 06-1148 1148; D.C. Circuit Island; State of Vermont; State of Wisconsin CAA voluntary remand. 9/24/2007 $0.00 

Utility Air Regulatory Group v. EPA; No. 06-

4/28/2006 (06-1148} 1148; D.C. Circuit Utility Air Regulatory Group CAA consolidated consolidated consolidated 

Decided partly in EPA's favor and partly in 

Environmental Defense, Inc., et al. v. EPA; Environmental Defense, Inc.; Natural Resources Petitioners' favor; fees pursuant to 

5/9/2006 06-1164 No. 06-1164; D.C. Circuit Defense Council; Sierra Club CAA settlement. 5/22/2007 $94S.69 

2 •Some amounts are stipulated, rither as part of or subsequent to a settlement on some or all of the substance of the case. while others may be determined by court order 



Suits under the CAA filed from 10/1/2005 through 10/13/2011 

lead Court Decision Fees&Costs 
Date Opened (secondary) case Information Plaintiffs/Petitioners Statute Outoome/ Disposition Date Paid• 

Sierra Club, et al. v. EPA; No. 1:06-CV-
6/27/2006 l:OEH:V-1S23 1523; N.O. GA Sierra Club; Coosa River Basin Initiative CAA Dismissed following settlement 2/12/2007 $12,000.00 

Sierra Club v. EPA; No. 06-1250; D.C. EPA sought and the Court granted a 

7/7/2006 06-1250 Circuit Sierra Club CAA voluntary remand. 2/15/2008 $0.00 
Environmental Defense v. EPA; No. 06-

7/12/2006 06-4273 4273; N.D. CA Environmental Defense CM Dismissed 10/16/2008 $0.00 
National Fuelsaver Corp. v. EPA; No.06-CA-

7/12/2006 06-CA-11196 11196;D. MA National FuelsaverCorp. CM Dismissed 11/7/2007 $0.00 

Sierra Club, et al. v. EPA; No. 06-CV-4000; 

7/24/2006 OEH:V-4000 N.D.ll American Bottom Conservancy; Sierra Club CAA Dismissed following settlement 6/4/2008 $7,250.00 
Mayor & Oty Council of Baltimore v. EPA; 

7/2S/2006 06-1287 No. 06-1287; O.C. Orcuit Mayor & City Council of Baltimore CAA Decided in Petitioners' favor 2/8/2008 $0.00 

7/26/2006 06-00663 Sierra Club v. EPA; No. 06-00663; 0. NM Sierra Club CM Dismissed following settlement 12/13/2006 $14,360.00 
Center for Biological Diversity, et al. v. EPA; Center for Biological Diversity; Preston Forsythe; 

7/31/2006 OEH:V-01350 No. 06-CV-013SO; O.C. Circuit Hilary Lambert CAA Dismissed following settlement 9/16/2rx>9 $22,500.00 

Elmwood Paric Environmental Committee, Elmwood Paric Environmental Committee; 

8/28/2006 06-CV-6517 et al. v. EPA; No. 06-CV-6517; s.o. NY Green Faith CAA Dismissed after acting on the claim 12/26/2006 $1,900.00 
Stayed pursuant to CD; fees pursuant to 

8/29/2006 06-5288 Sierra Club v. EPA; No. 06-5288; N.D. CA Sierra Club CAA underlying litigation 5/4/2007 $35,275.00 
American Petroleum Institute v. EPA; No. 

9/11/2006 06-1321 06-1321; D.C. Circuit American Petroleum Institute CAA Dismissed following settlement 5/22/2009 $0.00 
State of New York v. EPA; No. 06-1322; 

9/13/2006 06-1322 O.C. Circuit State of New York CAA Remanded 9/24/2007 $0.00 

Sierra Club; Halogenated Solvents Industry; 

Neighborhood Cleaners Association; International 

Sierra Club, et al. v. EPA; No. 06-1330; D.C. Fabricare Institute and Textile care Allied Trades 

9/21/2006 06-1330 Circuit Association; National Cleaners Association CM Case pending n/a n/a 
Robin Silver, et al. v. EPA; No. 06-74701; 

9/27/2006 06-74701 9th Circuit Robin Silver; Sandra L Bahr; David Matusow CAA Remanded 9/26/2007 $0.00 
Sierra Club v. EPA; No. 06-1348; D.C. 

10/16/2006 (05-1441) Circuit Sierra Club CM consolidated consolidated consolidated 
Cement Kiln Recycling Coalition v. EPA; No. 

10/23/2006 (OS-1441) 06-13SS; D.C. Orcuit Cement Kiln Recycling Coalition CM consolidated consolidated consolidated 
American Bottom Conservancy; American Lung 
Association of Metropolitan Chicago; Sierra aub; 

Sierra Club, et al. v. EPA; No. 06-3907; 7th Health and Environmental Justice-St. Louis; Valley 

10/25/2006 06-3907 Circuit Watch CAA Decided in EPA's favor 10/19/2007 $0.00 
Galveston-Houston Association For Smog 
Prevention v. EPA; No. 06-61030; 5th 

11/6/2006 06-61030 Circuit Galveston-Houston Association For Smog Prevention CM Decided in EPA's favor 8/13/2008 $0.00 
1:06-CV- Enviro Tech International, Inc. v. EPA; No. 

11/7/2006 01905 1:06-CV-01905; 0. O.C. Enviro Tech International, Inc. CAA Voluntarily dismissed by Plaintiff 6/25/2007 $0.00 
1:06-CV- Rocky Mountain Clean Air Action, et al. v. 

11/21/2006 01992 EPA; No. 1:06-CV--01992; O. O.C. Jeremy Nichols; Rocky Mountain Clean Air Action CM Dismissed following settlement S/17/2007 $4,89S.OO 

3 • So- amounts are stipulated, either as part of or subsequent to a st!ttlement on some or all of the substance of the case, while others may be determined by court orde<. 



Suits under the CAA filed from 10/1/2005 through 10/13/2011 

lead Court Decision Fees &Costs 
Date Opened (secondary) Case Information Plaintiffs/Petitioners Statute Outtome/ Disposition Date Paid• 

Sierra Club; Halogenated Solvents Industry; 

Neighborhood Cleaners Association; International 
Halogenated Solvents, et al. v. EPA; 06- Fabricare Institute and Textile care Allied Trades 

11/29/2006 (06-1330) 1333; D.C. Circuit Association; National Cleaners Association CAA consolidated consolidated consolidated 

American Farm Bureau Federation, et al. v. American Farm Bureau Federation; National Pork Decided partly in EPA's favor and partly in 

12/14/2006 06-1410 EPA; No. 06-1410; D.C. Circuit Producers Council CAA Petitioners' favor 2/24/2009 $1,360.00 

National Mining Association v. EPA; No. 06 
12/14/2006 (06-1410) 1413; D.C. Circuit National Mining Association CAA consolidated consolidated consolidated 

National cattlemen's Beef Association v. 

12/14/2006 (06-1410) EPA; No. 06-1415; D.C. Circuit National cattlemen's Beef Association CAA consolidated consolidated consolidated 

Commonwealth of Pennsylvania; Department of 

Environmental Protection; District of Columbia; 

South Coast Air Quality Management District; State 

of California; State of Connecticut; State of 

Delaware; State of Illinois; State of Maine; State of 

New Hampshire; State of New Jersey; State of New 

Commonwealth of Pennsylvania, et al. v. Mexico; State of Oregon; State of Rhode Island; 

12/14/2006 (06-1410) EPA; No. 06-1416; D.C. Circuit State of Vermont CAA consolidated consolidated consolidated 

Newmont USA Limited, dba Newmont 

Mining Corporation v. EPA; No. 06-1414; Newmont USA limited, dba Newmont Mining 

12/14/2006 (06-1410) D.C. Circuit Corporation CAA conso6dated consolidated consolidated 

American Lung Association v. EPA; No. 06-
12/14/2006 (06-1410) 1411; D.C. Circuit American Lung Association CAA consolidated consolidated consolidated 

Citizens Against Ruining the Environment 

12/14/2006 06-CV-6915 v. EPA; No. 06-CV-6915; N.D. IL Citizens Against Ruining the Environment CAA Dismissed following settlement 9/17/2007 $3,075.00 

People of the State of Illinois ex rel. 

Madigan v. EPA; No. 1:06-CV-06909; N.D. 

12/14/2006 06-CV-06909 IL People of the State of Illinois ex rel. Madigan CAA Dismissed following settlement 9/17/2007 $7,621.00 

American lung Association of Metropolitan Chicago; 

American Lung Association of Metropolitan Citizens Against Ruining the Environment; 

Chicago, et al. V. EPA; No. 06-CV-6933; Environmental Law & Policy Center; little Village 

12/14/2006 06-CV-6933 N.D. IL Environmental Justice Organization; Sierra Club CAA Dismissed following settlement 9/17/2007 $3,075.00 

Fine Particulate Matter Petitioners Group 

12/18/2006 (06-1410) v. EPA; No. 06-1416; D.C. Circuit Fine Particulate Matter Petitioners Group CAA consolidated consolidated consolidated 

Agricultural Retailers Association v. EPA; 

12/18/2006 (06-1411) No. 06-1417; D.C. Circuit Agricultural Retailers Association CAA consolidated consolidated consolidated 

CHS Industries, LLC v. EPA;Customs & 
Border Protection; No. 1:06-CV-02205; D. 

12/26/2006 06-CV-02205 D.C. CHS Industries, LLC CAA Dismissed 9/10/2009 $0.00 

Latino Issues Forum, et al. v. EPA; No. 06- Latino Issues Forum; Medical Advocates for Healthy 

12/27/2006 06-75831 75831; 9th Circuit Air; Sierra Club CAA Decided in EPA's favor 9/27/2009 $0.00 

4 • Some amounts are stipulated, either as part of or subsequent to a settlement on some or all of the substilnce of the case, while others may be determined by court order 



Suits under the CAA filed from 10/1/2005 through 10/13/2011 

lead Court Decision Fees&Costs 
DateOpened (secondary) Case Information Plaintiffs/Petitioners Statute Outwrne/ Disposition Date Paid• 

National Environmental Development 

Association's Clean Air Project v. EPA; No. National Environmental Development Association's 

12/29/2006 06-1428 06-1428; D.C. Circuit Clean Air Project CAA Dismissed following settlement 5/14/2008 $0.00 

Ford Motor Company v. EPA; No. 07-3020; 

1/8/2007 40925S 6th Circuit Ford Motor Company CAA Stayed n/a n/a 
MacClarence v. EPA; No. 07-CV-OOOS5; D. Dismissed after acting on the claim; fees 

1/10/2007 07-CV-00055 o.c. MacClarence CAA pursuant to settlement 3/17/2008 $18,326.00 

1/12/2007 07-1116 TSG, Inc. v. EPA; No. 07-1116; 3rd Circuit TSG, Inc. CAA Decided in EPA's favor 11/20/2008 $0.00 

American Petroleum Institute v. EPA; No. 

1/29/2007 07-1022 07-1022; D.C. Orcuit American Petroleum Institute CAA Case pending n/a n/a 

American Lung Association, et al. v. EPA; American lung Association; Environmental Defense; 

1/29/2007 (05-1409) No. 07-1021; D.C. Circuit Natural Resources Defense Council; Sierra Club CAA consolidated consolidated consolidated 

State of New Jersey v. EPA; No. 07-612; D. 

2/6/2007 07-612 NJ State of New Jersey CAA Dismissed following settlement 5/14/2007 $3,700.00 

Environmental Integrity Project v. EPA; No. 

2/12/2007 07-1039 07-1039; D.C. Orcuit Environmental Integrity Project CAA case pending n/a n/a 

Natural Resources Defense Council v. EPA; 

2/12/2007 07-1040 No. 07-1040; D.C. Orcuit Natural Resources Defense Council CAA Decided in EPA's favor 1/22/2008 $0.00 

Louisiana-Pacific Corporation v. EPA; No. Decided partly in EPA's favor and partly in 

2/16/2007 07-10693J 07-10693J; 11th Circuit Louisiana-Pacific Corporation CAA Petitioner's favor and remanded 8/8/2008 $0.00 

Portland Cement Association v. EPA; No. 

2/16/2007 07-1046 07-1046; D.C. Orcuit Portland Cement Association CAA Held in abeyance following settlement 1/15/20CY3 n/a 

Ash Grove Cement Company v. EPA; No. 

2/16/2007 (07-1046) 07-1049; D.C. Circuit Ash Grove Cement Company CAA consolidated consolidated consolidated 

Sierra Club; Desert Citizens Against Pollution; 

Downwinders At Risk; Friends of Hudson; Huron 

Sierra Club, et al. v. EPA; No. 07-1048; D.C. Environmental Activist league; Montanans Against 

2/16/2007 (07-1046) Circuit Toxic Burning CAA consolidated consolidated consolidated 

Commonwealth of Massachusetts; Commonwealth 

of Pennsylvania, Department of Environmental 

Protection; State of Connecticut; State of Delaware; 

State of New York, et al. v. EPA; No. 07- State of Illinois; State of Maryland; State of 

2/20/2007 (07-1046) 1052; D.C. Orcuit Michigan; State of New Jersey; State of New York; CAA consolidated consolidated consolidated 

Natural Resources Defense Council, et al. v. Louisiana Environmental Action Network; Natural 

2/20/2007 07-1053 EPA; No. 07-1053; D.C. Circuit Resources Defense Council CAA Decided in EPA's favor 6/6/2008 $0.00 

Chrysler UC, et al. V. EPA; No. 07-1057; 

2/23/2007 (07-1053) D.C. Circuit Chrysler UC; General Motors Corporation CAA consolidated consolidated consolidated 

07-CV-00396- Idaho Conservation League, et al. v. EPA; Idaho Conservation League; Friends of the Dismissed after acting on the claim; fees 

2/23/2007 RBW No. 07-CJ-00396-RBW; D. D.C. Clearwater; Mark Solomon CAA pursuant to settlement 8/14/2007 $4,945.00 

Sierra Club v. EPA; No. 1:07-CV-00414; 0. 

2/28/2007 07-CJ-00414 D.C. Sierra Club CAA Dismissed following settlement 10/24/2007 $0.00 

5 • Some amounts ore stipulated. either as part of o.- subseqUt!!nt to• settlement on some or •II of the substance of the ase. while others m..y be determined by court ordet-. 



Suits under the CAA filed from 10/1/2005 through 10/13/2011 

Lead Court Ded!.ion Fees&Cosu 
Date Opened (secondary) Case Information Plalntifb/Petitionel'!. Statute Outcome/ Di!.DO!.ition Date Paid• 

Sierra Club v. EPA; No. 07-1063; D.c. 
3/8/2007 07-1063 Circuit Sierra Club CAA Held in abeyance n/a n/a 

Sierra Clubv. EPA; No. 07-C-0154-S; W.D. 
3/19/2007 07-C-0154-S WI SierraOub CAA Dismissed following settlement 10/23/2007 $3,454.66 

Sierra Oub, et al. v. EPA; No. 07-11537-H; 

4/6/2007 07-11537-H 11th Circuit Coosa River Basin Initiative; Sierra Oub CAA Dismissed 9/2/2008 $0.00 

3:07-CV-

4/13/2007 00052 Oliver v. EPA; No. 3:07-CV-00052; D. A.K. Nancy Oliver CAA Dismissed 7/25/2007 $0.00 

Sierra Club v. EPA; No. 07-CV--0953; N.D. 
4/30/2007 07-CV--0953 GA Sierra Club CAA Dissmissed following settlement 9/27/2007 $7,843.00 

Natural Resources Defense Council v. EPA; 

5/21/2007 07-1151 No. 07-1151; D.C. Circuit Natural Resources Defense Council CAA Decided in EPA's favor 3/20/2009 $0.00 

Sierra Club v. EPA; No. 1:07-CV-01040; D. 

6/11/2007 07-CV-01040 D.C. Sierra Club CAA Dismissed following settlement 11/6/2007 $4,898.00 

National Cattlemen's Beef Association v. 

6/21/2007 07-1227 EPA; No. 07-1227; D.C. Circuit National Cattlemen's Beef Association CAA Held in abeyance n/a n/a 

State of New Yorkv. EPA; No. 07-1230; 

6/22/2007 (07-1227) D.C.Circuit State of New York CAA consolidated consolidated consolidated 

National Environmental Development 

A!.sociation's Clean Air Project v. EPA; No. National Environmental Development Association's 

6/25/2007 (07-1227) 07-1231; D.C. Circuit Clean Air Project CAA consolidated consolidated consolidated 

State of New Jerseyv. EPA; No. 07-1229; 

6/25/2007 (07-1227) D.C. Circuit State of New Jersey CAA consolidated consolidated consolidated 

National Petrochemical & Refiners 

Association v. EPA; No. 07-1232; D.C. 

6/25/2007 (07-1227) Circuit National Petrochemical & Refiners Association CAA consolidated consolidated consolidated 

Commonwealth of Pennsylvania, 

Department of Environmental Protection v. Commonwealth of Pennsylvania, Department of 

7/2/2007 07-1129 EPA; No. 07-1129; D.C. Circuit Environmental Protection CAA Dismissed 4/7/2011 $0.00 

Natural Resources Defense Council v. EPA; 

7/2/2007 (07-1129) No. 07-1256; D.C. Circuit Natural Resources Defense Council CAA consolidated consolidated consolidated 

Citizens for Pennsylvania's Future and 

Sierra Clubv. EPA; No. 07-1255; D.C. 

7/2/2007 (07-1129) Circuit Citizens for Pennsylvania's Future and Sierra Club CAA consolidated consolidated consolidated 

Natural Resources Defense Council v. EPA; 

7/2/2007 07-1257 No. 07-1257; D.C. Circuit Natural Resources Defense Council CAA Held in abeyance n/a n/a 
Arizona Public Service Company v. EPA; 

7/3/2007 2792827 No. 07-9546; 10th Circuit Arizona Public Service Company CAA Decided in EPA's favor and remanded 4/14/2011 $0.00 

Sierra Club, et al. v. EPA; No. 07-9547; 10th Sierra Club; Dine Care Dine for the C-Aquifer; San 

7/6/2007 2793192 Circuit Juan Citizens Alliance CAA Decided in EPA's favor and remanded 4/14/2009 $0.00 

Sierra Club; Halogenated Solvents Industry; 

Neighborhood Cleaners Association; International 

Sierra Club, et al. v. EPA; No. 07-1200; D.C. Fabricare Institute and Textile Care Allied Trades 

7/17/2007 (06-1330) Circuit Association; National Cleaners Association CAA consolidated consolidated consolidated 

6 • Some amounts are stipulated, either as part of or subsequent to a settlement on some or all of the substance of the case, while others may be determined by court order. 



Suits under the CAA filed from 10/1/2005 through 10/13/2011 

Lead Court Decision Fees&Costs 
Date Opened (secondary) Case Information Plilintiffs/Petitioners Statute Outcome/ Disposition Date Paid. 

Coalition for a Safe Environment; Communities for a 

Communities for a Better Environment, et Better Environment; Physicians for Social 

7/17/2007 07-CV-03678 al. v. EPA; No. 07-CV-03678; N.O. CA Responsibility; Rocky Mountain Clean Air Action CAA Decided in Plaintiffs' favor 8/30/2010 $65,000.00 

MacClarence v. EPA; No. 07-72756; 9th 

8/8/2007 07-72756 Circuit Bill MacClarence CAA Decided in EPA's favor 3/4/2010 $0.00 

Rocky Mountain Clean Air Action v. EPA; Dismissed after acting on the claim; fees 

8/22/2007 07-1333 No. 07-1333; O.C. Circuit Rocky Mountain Clean Air Action CAA pursuant to settlement 9/13/2007 $26,200.00 

Rocky Mountain Clean Air Action, et al. v. 

8/22/2007 (07-1333) EPA; No. 1:06CV01419; 0. D.C. Rocky Mountain Clean Air Action; Jeremy Nichols CAA consolidated consolidated consolidated 

Rocky Mountain Clean Air Action v. EPA; 

8/22/2007 (07-1333) No. 07-1012; 0.C. Circuit Rocky Mountain Clean Air Action CAA consolidated consolidated consolidated 

Rocky Mountain Clean Air Action v. EPA; 

8/22/2007 (07-1333) No. 07-1464; o.c. Circuit Rocky Mountain Clean Air Action CAA consolidated consolidated consolidated 

Friends of the Earth v. EPA; No. 07-CV-

9/5/2007 07-CV-01572 01572; 0. D.C. Friends ofthe Earth CAA Dismissed 3/2/2009 $0.00 

South Coast Air Quality Management South Coast Air Quality Management District; Santa 

District, et al. v. EPA; No. 07-CV-01744; 0. Barbara County Air Pollution Control District; Friends 

9/5/2007 (07-CV-01572) D.C. of the Earth CAA consolidated consolidated consolidated 

Battery Council International v. EPA; No. 

9/13/2007 07-1364 07-1364; D.C. Circuit Battery Council International CAA Dismissed following settlement 1/17/2008 $0.00 

New Jersey Department of EPA v. EPA; No. 

9/14/2007 (08-4818) 07-3746; 3rd Circuit New Jersey Department of EPA CAA consolidated consolidated consolidated 

Citizens Against Ruining the Environment; 

Environmental Law & Policy Center; little Village 

Environmental Justice Organization; Sierra Club; 

Citizens Against Ruining the Environment, Environment Illinois; Respiratory Health Association 

9/14/2007 07-3197) et al. v. EPA; No. 07-3197; 7th Circuit of Metropolitan Chicago CAA Decided in EPA's favor 7/28/2008 $0.00 

People of the State of Illinois v. EPA; No. 07 

9/14/2007 (07-3197) 3198; 7th Circuit People of the State of Illinois CAA consolidated consolidated consolidated 

People of the State of Illinois v. EPA; No. 07 

9/14/2007 (07-3197) 3199; 7th Circuit People of the State of Illinois CAA consolidated consolidated consolidated 

Rocky Mountain Clean Air Action v. EPA; 

9/18/2007 07-CV-01958 No. 07-CV-01958; D. CO Rocky Mountain Oean Air Action CAA Dismissed 3/3/2008 $0.00 

Natural Resources Defense Council v. EPA; 

11/2/2007 (06-1045) No. 07-1311; O.C. Circuit Natural Resources Defense Council CAA consolidated consolidated consolidated 

State of California, et al. v. EPA; No. 1:07-

11/8/2007 07-CV-02024 CV-02024; D. D.C. California Air Resources Board; State of California CAA Dismissed 3/4/2008 $0.00 

State of California, et al. v. EPA; No. 07-

11/8/2007 07-1457 1457; D.C. Circuit California Air Resources Board; State of California CAA Dismissed 4/3/2008 $0.00 

12/6/2007 07-4485) Sierra Club v. EPA; No. 07-448S; 6th Circuit SierraOub CAA Decided in EPA's favor 2/26/2009 $0.00 

Cummins, Inc. v. EPA; No. 07-1525; D.C. 

12/19/2007 07-1525 Circuit Cummins, Inc. CAA Dismissed 4/19/2010 $0.00 

Sierra Oub, et al. v. EPA; No. 3:07-CV-8; 

12/28/2007 3:07-CV-80 W.O.KY Sierra Club; Valley Watch; Save the Valley, Inc. CAA Dismissed 12/6/2007 $0.00 

7 • Some Amounts Are stipulated, either u part of or subsequent to A settlement on some or All of the substlnce of the case, while others INIY be determined by court order. 



Suits under the CAA filed from 10/1/2005 through 10/13/2011 

Lead Court Decision Fees&Costs 

Date Opened (secondary) case Information Plaintiffs/Petitioners Statute Outcome/ Disposition Date Paid• 

State of california, et al. v. EPA; No. 08- California Air Resources Board; State of (alifornia; 

1/2/2008 08-70011 70011; 9th Circuit Attorney General of the State of california CAA Dismissed 7/25/2008 $0.00 

Conservation Law Foundation; International Center 

Sierra Oub, et al. v. EPA; No. 08-70030; 9th for Technology Assessment; Natural Resources 

1/2/2008 (08-70011) Circuit Defense Council; Sierra Club CAA consolidated consolidated consolidated 

Association of Irritated Residents, et al. v. Association of Irritated Residents; Natural Resources 

1/14/2008 08-0227 EPA;No.08-0227;N.D.CA Defense Council CAA Dismissed following settlement 9/12/2008 $44,566.00 

San Francisco Chapter of the A. Philip san Francisco Chapter of the A. Philip Randolph 

Randolph Institute, et al. v. EPA; No. 07- Institute; (alifornians for Renewable Energy; Lynne 

1/22/2008 07-4936-CRB 4936-CRB; N.O. CA Brown; Regina Hollins CAA Decided in EPA's favor 5/6/2008 $0.00 

South Coast Air Quality Management 

District, et al. v. EPA; No. 08-1030; D.C. South Coast Air Quality Management District; 5anta 

1/25/2008 08-1030 Circuit Barbara County Air District; Friends of the Earth CAA Decided in EPA's favor 1/9/2012 $0.00 

Friends of the Earth v. EPA; No. 08-1031; 

1/25/2008 (08-1030) D.C. Circuit Friends of the Earth CAA consolidated consolidated consolidated 

Sierra Club v. EPA; No. 08-70395; 9th Dismissed after acting on the claim; fees 

1/28/2008 08-70395 Circuit Sierra Club CAA pursuant to settlement 8/9/2010 $11,019.57 

Santa Barbara County Air Pollution Control 

1/30/2008 (08-1030) District v. EPA; No. 08-1041; D.C. Orcuit Santa Barbara County Air Pollution Control District CAA consolidated consolidated consolidated 

Sierra Club v. EPA; No. 08-15264; 9th 

2/7/2008 08-15264 Circuit Sierra Oub CAA Decided in Petitioner's favor 9/15/2007 $26,235.00 

Natural Resources Defense Council v. EPA; Decided partly in EPA's favor and partly in 

2/14/2008 08-1057 No. 08-1057; D.C. Orcuit Natural Resources Defense Council CAA Petitioner's favor 3/20/2009 $0.00 

2/19/2008 08-1392 Sierra Oub v. EPA; No. 08-1392; 8th Circuit Sierra Club CAA Remanded 8/14/2009 $0.00 

State of New Jersey v. EPA; No. 08-1065; 

2/19/2008 08-1065 D.C. Orcuit State of New Jersey CAA Held in abeyance n/a n/a 

State of California, et al. v. EPA; No. 08- Attorney General of the State of California; 

2/20/2008 08-1063 1063; D.C. Circuit California Air Resources Board; State of California CAA Dismissed 10/8/2008 $0.00 

American Chemistry Council's Methyl 

Bromide Industry Panel v. EPA; No. 08- American Chemistry Council's Methyl Bromide 

2/21/2008 08-1068 1068; D.C. Circuit Industry Panel CAA Dismissed 1/27/2009 $0.00 

American Chemistry Council; American Petroleum 

American Chemistry Council, et al. v. EPA; Institute; National Petrochemical & Refiners 

2/25/2008 08-1014 No. 08-1014; O.C. Circuit Association CAA Held in abeyance n/a n/a 

Mirant Potomac River, LLC v. EPA; No. 08-

2/26/2008 08-12n 12n; 4th Circuit Mirant Potomac River, LLC CAA Decided in EPA's favor 8/12/2009 $0.00 

Alliance of Automobile Manufacturers v. 

3/10/2008 08-1109 EPA; No. 08-1109; D.C. Circuit Alliance of Automobile Manufacturers CAA Dismissed following settlement 6/18/2009 $0.00 

Sierra Club v. EPA; No. 1:08-CV-00424; O. 

3/11/2008 08-CV-00424 o.c. Sierra Club CAA Case pending n/a n/a 

3/17/2008 08-1637 Sierra Club v. EPA; No. 08-1637; 7th Circuit Sierra Club CAA Dismissed 5/20/2008 $0.00 

8 • Some amounts are stipulated, either as part of or subsequent to a settlement on some or all of the substance of the case, while others may be determined by court order 



Suits under the CAA filed from 10/1/2005 through 10/13/2011 

Lead Court Decision Fees&Costs 
Date Opened (secondary) Case Information Plaintiffs/Petitioners Statute Outtarne/ Disposition Date Paid· 

4;08-CV- Desert Rock Energy Company, LLC, et al. v. Desert Rock Energy Company, LLC; The Dine Power 

3/18/2008 00872 EPA; No. 4:08-CV-00872; S.D. TX Authority CAA Dismissed following settlement 6/9/2008 $41,942.25 
American Petroleum Institute v. EPA; No. 

3/24/2008 08-1124 08-1124; D.C. Circuit American Petroleum Institute CAA Stayed n/a n/a 
Utility Air Regulatory Group v. EPA; No. 08-

3/24/2008 08-1127 1127; D.C. Circuit Utility Air Regulatory Group CAA Dismissed 8/26/2011 $0.00 
Air Liquide America v. EPA; No. 08-1129; 

3/24/2008 (08-1127) D.C. Orcuit Air Liquide America CAA consolidated consolidated consolidated 
Latino Issues Forum, et al. v. EPA; No. 08- Latino Issues Forum; Medical Advocates for Healthy 

3/25/2008 (06-75831) 71238; 9th Circuit Air; Sierra Oub CAA consolidated consolidated consolidated 
State of California, et al. v. EPA; No. 08-

5/5/2008 08-1178 1178; D.C. Orcuit California Air Resources Board; State of California CAA Dismissed 9/3/200'J $0.00 

Commonwealth of Massachusetts; Commonwealth 

of Pennsylvania, Department of Environmental 

Protection; State of Arizona; State of Connecticut; 

State of Delaware; State of Illinois; State of Iowa; 

State of Maine; State of Matyland; State of 

Minnesota; State of New Jersey; State of New 

Mexico; State of New York; State of Oregon; State of 

State of New York, et al. v. EPA; No. 08- Rhode Island; State of Vermont; State of 

5/5/2008 (08-1178) 1179; D.C. Orcuit Washington; State of Florida CAA consolidated consolidated consofldated 

Chesapeake Bay Foundation; Conservation Law 

Foundation; International Center for Technology 

Assessment; Natural Resources Defense Council; 

Sierra Club; Environmental Defense Fund; 

Environment America; Environment California; 

Environment Colorado; Environment Connecticut; 

Environment Florida; Environment Georgia; 

Environment Illinois; Environment Iowa; 

Environment Maine; Environment Maryland; 

Environment Michigan; Environment 

Massachusetts; Environment New Hampshire; 

Environment New Jersey; Environment New Mexico; 

Environment North Carolina; Environment Ohio; 

Environment Rhode Island; Environment Texas; 

PennEnvironment; Wisconsin Environment; 

Environment Washington; Environment Oregon; 

Arizona PIRG; Washington Environmental Council; 

aimate Solutions; Oregon Wild; 3EStrategies; Angus 

Natural Resources Defense Council, et al. v. Duncan; Center for Biological Diversity; Friends of 

S/S/2008 (08-1178) EPA; No. 08-1180; D.C. Circuit the Earth; Oregon Environmental Council CAA consolidated consolidated consolidated 

9 • Some amounts a~ stipulated, either as part of or subsequent to • settlement on some or all of the substance of the case, while others may be determined by court order. 



SuitS under the CAA filed from 10/1/2005 through 10/13/2011 

Lead Court Decision Fees&Costs 
Date Opened (secondary) case Information Plaintiffs/Petitioners Statute Outcome/ Disposition Date Paid• 

State of Mississippi; County of Nassau; Missouri 

Department of Natural Resources; State of 

Alabama; Province of Ontario National Association 
State of Mississippi, et al. v. EPA; No. 08- of Home Builders; Ozone NMQS Litigation Group; 

S/23/2008 08-1200 1200; D.C. Circuit New York City CAA Decided in EPA's favor 2/17/2010 $0.00 

American Lung Association; Appalachian Mountain 

Club; Environmental Defense Fund; National Parks 
American Lung Association, et al. v. EPA; Conservation Association; Natural Resources 

S/27/2008 (08-1200} No. 08-1203; D.C. Circuit Defense Council CAA consolidated consolidated consolidated 

Cillifornia Air Resources Board; City of New York; 

Commonwealth of Massachusetts; Commonwealth 

of Pennsylvania, Department of Environmental 

Protection; District of Columbia; State of Cillifomia; 

State of Connecticut; State of Delaware; State of 

Illinois; State of Maine; State of Maryland; State of 

New Hampshire; State of New Jersey; State of New. 

State of New York, et al. v. EPA; No. 08- Mexico; State of New York; State of Oregon; State of 

5/27/2008 (08-1200) 1202; D.C. Circuit Rhode Island CAA consolidated consolidated consolidated 

National Association of Home Builders v. 

5/27/2008 (08-1200) EPA; No. 08-1206; D.C. Circuit National Association of Home Builders CAA consolidated consolidated consolidated 

Ozone NAAQS Litigation Group, et al. v. Ozone NAAQS Litigation Group; Utility Air 

5/27/2008 (08-1200) EPA; No. 08-1204; D.C. Circuit Regulatory Group CAA consolidated consolidated consolidated 

Coalition for a Safe Environment; Natural Resources 

Natural Resources Defense Council, et al. v. Defense Council; East Yard Communities for 

5/29/2008 08-72288 EPA; No. 08-72288; 9th Circuit Environmental Justice; Endangered Habitats League CAA Decided in EPA's favor 3/30/2011 $0.00 

State of Nevada, et al. v. EPA; No. 08- State of Nevada, ex rel., Nevada Division of 

6/12/2008 08-72528 72528; 9th Circuit Environmental Protection CAA Dismissed 3/15/2011 $0.00 

Montana Sulphur & Chemical Co. v. EPA; 

6/20/2008 08-72642 No. 08-72642; 9th Circuit Montana Sulphur & Chemical Co. CAA case pending n/a n/a 

State of North Cilrolina v. EPA; No. 08-

6/20/2008 08-1225 1225; D.C. Circuit State of North Cilrolina CAA Decided in EPA's favor 11/24/2009 $0.00 

State of Michigan, et at. v. EPA; No. 08- Michigan Department of Environmental Quality; 

6/26/2008 08-2582 2582; 7th Circuit State of Michigan CAA Decided in EPA's favor 1/1/2009 $0.00 
Natural Resources Defense Council v. EPA; 

6/27/2008 (07-1257} No. 08-1231; D.C. Circuit Natural Resources Defense Council CAA consolidated consolidated consolidated 
Natural Resources Defense Council, et al. v. 

7/15/2008 08-1250 EPA; No. 08-1250; D.C. Circuit Natural Resources Defense Council; Sierra Club CAA case pending n/a n/a 
1:08-CV- Rocky Mountain Clean Air Action, et al. v. Rocky Mountain Clean Air Action; WildEarth 

8/14/2008 01422 EPA; No. 1:08-CV-01422; D. D.C. Guardians CAA Dismissed following settlement 3/3/2009 $8,526.02 
09-CV-00085- Sierra Club V. EPA; No. 2:09-CV-00085-

8/19/2008 WOB WOB;E.D.KY Sierra Club CAA Dismissed following CD 10/16/2009 $0.00 

10 • Some amounts are stipulate<t either as part of or subsequent to a settlement on some or all of the substance of the case, while others may be determined by court order 
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Lead Court Decision Fees &Costs 
Date()pened (secondary) Case Information Plaintiffs/Petitioners Statute Outrome/ Disposition Date Paid• 

Colorado Citizens Against Toxic Waste, Inc, Colorado Citizens Against Toxic Waste, Inc; Rocky 

8/21/2008 08-CV-1787 et al. v. EPA; No. 1:08-CV-1787; D. co Mountain Clean Air Action CAA Dismissed following settlement 8/21/2009 $0.00 

American Petroleum Institute; National 

American Petroleum Institute, et al. v. EPA; Petrochemical & Refiners Association; Western 

8/21/2008 08-1277 No. 08-1277; D.C. Circuit States Petroleum Association CAA Dismissed following settlement 12/21/2010 $0.00 

Environmental Integrity Project, et al. v. Environmental Integrity Project; Natural Resources 

8/25/2008 (08-1277) EPA; No. 08-1281; D.C. Circuit Defense Council; Sierra Club CAA consolidated consolidated consolidated 

Hovensa, LLC v. EPA; No. 08-1280; D.C. 

8/25/2008 (08-1277) Circuit Hovensa,UC CAA consolidated consolidated consolidated 

City of New York; Commonwealth of Massachusetts; 

District of Columbia; State of California; State of 

Connecticut; State of Delaware; State of Maine; 

State of New Hampshire; State of New Mexico; State 

State of New York, et al. v. EPA; No. 08- of New York; State of Oregon; State of Rhode Island; 

8/25/2008 (08-1277) 1279; D.C. Circuit State of Vermont; State of Washington CAA consolidated consolidated consolidated 

BCCA Apeal Group, et al. v. EPA; No. 08-CV BCCA Apeal Group; Texas Association of Business; Case stayed pursuant to CD; fees pursuant 

8/25/2008 08-CV-1491 1491; N.D. TX Texas Oil and Gas Association CAA to underlying litigation via settlement S/21/2009 $73,452.50 

lion Oil Company v. EPA; No. 08-1283; D.C. 

8/27/2008 (08-1277) Circuit lion Oil Company CAA consolidated consolidated consolidated 

9/5/2008 08-CV-1S45 Sierra Club v. EPA; No. 08-CV-1545; D. D.C. Sierra Club CAA aosed and transferred 6/8/2009 $0.00 

Association of Irritated Residents; El Comite Para El 

Bienestar De Earlimart; Community & Children's 

Advocates Against Pesticide Poisoning; Ventura 

El Comite Para El Bienestar De Earlimart, et Coastkeeper; Wishtoyo Foundation; Coalition For 

10/15/2008 08-74340 al. v. EPA; No. 08-74340; 9th Circuit Clean Air CAA Case pending n/a n/a 

Environmental Defense Fund, et at. v. EPA; Environmental Defense Fund; National Parks 

10/21/2008 08-CV-1795 No. 08-CV-1795; D. D.C. Conservation Association CAA Dismissed 1/15/2009 $0.00 

Mossville Environmental Action Now, et al. Louisiana Environmental Action Network; Mossville Case stayed pursuant to CD; fees pursuant 

10/22/2008 08-CV-1803 v. EPA; No. 08-CV-1803; D. D.C. Environmental Action Now; Sierra Club CAA to underlying litigation via settlement 10/30/2009 $8,000.00 

State of Nevada V. EPA, No. 08-1327; D.C. 

10/29/2008 08-1327 Circuit State of Nevada CAA Held in abeyance n/a n/a 

11/14/2008 08-C-664 Sierra Club v. EPA; No. 08-C-664; W.D. WI SierraOub CAA Dismissed following Settlement 6/2/2009 $2,787.06 

Sierra aub, et al. v. EPA; No. 1:08-CV- Center for Biological Diversity; Hilary Lambert; 

11/17/2008 08-CV-1999 1999; 0. D.C. Preston Forsythe; Sierra Club CAA Case stayed pursuant to CD 6/1/2009 $0.00 

National Parks Conservation Association; Natural 

Sierra Club, et al. v. EPA; No. 08-CV-2112; Resources Defense Council; Sierra Club; Valley 

12/4/2008 08-CV-2112 D. D.C. Watch; Kentucky Environmental Foundation CAA Dismissed 8/17/2009 $0.00 

American Road & Transportation Builders 

Association v. EPA; No. 08-1381; D.C. American Road & Transportation Builders 

12/8/2008 08-1381 Circuit Association CAA Decided in EPA's favor 12/11/2009 $0.00 
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Suits under the CAA filed from 10/1/2005 through 10/13/2011 

Lead Court Decision Fees&Costs 
Date Opened (secondary) case Information Plaintiffs/Petitioners Statute Outoome/ Disposition Date Paid• 

Alabama Environmental Council v. EPA; 

12/12/2008 08-16961 No. 08-16961; 11th Circuit Alabama Environmental Council CAA Case pending n/a n/a 
Association of Irritated Residents v. EPA; 

12/18/2008 4:08-CV-5650 No. 4:08-CV-5650; N.D. CA Association of Irritated Residents CAA Dismissed following CD 9/8/2009 $11,500.00 

American Nurses Association; Chesapeake Bay 

Foundation; Conservation Law Foundation; 

Environmental Defense Fund; Izaak Walton League 

of America; Natural Resources Council of Maine; 

Natural Resources Defense Council; Physicians for 

Social Responsibility; Sierra Oub; The Ohio 
American Nurses Association v. EPA, No. Environmental Council; Waterkeeper Alliance, Inc.; 

12/18/2008 1:08-cv-2198 1:08-cv-2198 Environment America CAA Dismissed following settlement 4/15/2010 $0.00 

State of New Jersey v. EPA; No. 08-4818; Department of Environmental Protection State of 

12/22/2008 08-4818 3rd Circuit NewJerseY CAA Dismissed following settlement 3/1/2010 $0.00 

Sierra Club v. EPA; No. 08-1392; D.C. EPA sought and the Court granted a 

12/22/2008 08-1392 Circuit Sierra Oub CAA voluntary remand. 8/14/2009 $1,150.00 

Coalition for Responsible Waste 

Incineration v. EPA; No. 08-1396; D.C. 

12/22/2008 (08-1392) Circuit Coalition for Responsible Waste Incineration CAA consolidated consolidated consolidated 

Wild Earth Guardians v. EPA; No. 08-CV-

12/31/2008 08-CV-02253 02253; D. D.C. WiklEarth Guardians CAA Dismissed following settlement 9/8/2009 $4,884.00 

Missouri Coalition for the Environment; Natural 

Resources Defense Council; Physicians for Social 

Missouri Coalition for the Environment, et Responsibility; Coalition to End Childhood Lead 

1/12/2009 09-1009 al. v. EPA; No. 09-1009; D.C. Circuit Poisoning CAA Dismissed 4/1/2011 $0.00 

Coalition of Battery Recyclers Association 

1/12/2009 09-1011 v. EPA; No. 09-1011; D.C. Circuit Coalition of Battery Recyclers Association CAA Decided in EPA's favor 5/14/2010 $0.00 

Doe Run Resources Corporation v. EPA; 

1/12/2009 (09-1011) No. 09-1012; D.C. Circuit Doe Run Resources Corporation CAA consolidated consolidated consolidated 

Latino Issues Forum, et al. v. EPA; No. 09- Latino Issues Forum; Medical Advocates for Healthy 

1/12/2009 09-70113 70113; 9th Circuit Air; Sierra Club CAA Dismissed 4/8/2009 $0.00 

Sierra Club v. EPA; No. 4:09-CV-152; N.D. 

1/13/2009 4:09-CV-152 CA SierraOub CAA Case stayed pursuant to CD 7/6/2010 n/a 

1:09-CV- Environmental Integrity Project, et al. v. Citizens for Environmental Justice; Environmental 

1/14/2009 00088 EPA; No. 1:09-CV-00088; D. D.C. Integrity Project; Refinery Reform Campaign CAA Dismissed following settlement 3/16/2009 $4,500.00 

1:09-CV- WildEarth Guardians, et al. v. EPA; No. Case stayed pursuant to CD; fees pursuant 

1/14/2009 00089 1:09-CV-00089; D. D.C. San Juan Citizens Alliance; WildEarth Guardians CAA to underlying litigation via settlement 2/4/2010 $32,000.00 
1:09-CV- Environmental Integrity Project v. EPA; No. 

1/14/2009 00087 1:09-CV-00087; D. D.C. Environmental Integrity Project CAA Dismissed following settlement 3/19/2009 $4,500.00 

Sierra Club, et al. v. EPA; No. 09-1018; D.C. Environmental Defense Fund Natural Resources 

1/15/2009 09-1018 Circuit Defense Council Sierra Club CAA Held in abeyance n/a n/a 

1:09-CV- Environmental Integrity Project, et al. v. Case stayed pursuant to CD; fees pursuant 

2/4/2009 00218 EPA; No. 1:09-CV-00218; D. D.C. Environmental Integrity Project; Sierra Club CAA to underlying litigation via settlement 2/5/2010 $8,000.00 

12 • Some amounts are stipulated, either as part of or subsequent to a settlement on some or all of the substance of the case. while others may be determined by court order 
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Natural Resources Defl'!nse Council v. EPA; 

2/17/2009 09-1065 No. 09-1065; 0.C. Circuit Natural Resources Defense Council CAA Case pending n/a n/a 
Natural Resources Defense Council, et al. v. 

2/17/2009 09-1405 EPA; No. 09-1405; 7th Circuit Natural Resources Defense Council; Sierra Club CAA Decided in EPA's favor 6/16/2011 $0.00 
1:09-CV- Sierra Club, et al. v. EPA; No. 1:09-CV-

2/17/2009 00312 003U; 0. D.C. Sierra Club; Valley Watch CAA Dismissed following CD 11/3/2009 $2,847.64 

3:09-CV- Sierra Club v. EPA; No. 3:09-CV-00122; Case stayed pursuant to CD; fees pursuant 

3/2/2009 00122 W.D.WI Sierra Club CAA to underlying litigation via settlement 9/22/2009 $2,057.54 

People of the State of California v. EPA; No. 

3/2/2009 (09-1018) 09-1088; D.C. Orcuit People of the State of California CAA consolidated consolidated consolidated 

American Petroleum Institute, et al. v. EPA; American Petroleum Institute; National 

3/2/2009 09-1085 No. 09-1085; D.C. Orcuit Petrochemical & Refiners Association CAA Dismissed 6/21/2010 $0.00 

Tesoro Refining and Marketing Company v. 

3/2/2009 (09-1085) EPA; No. 09-1086; D.C. Circuit Tesoro Refining and Marketing Company CAA consolidated consolidated consolidated 
Louisiana-Pacific Corporation v. EPA; No. 

3/2/2009 09-11009-C 09-11009-C; 11th Circuit Louisiana-Pacific Corporation CAA Case pending n/a n/a 
American Trucking Associations, et al. v. American Trucking Associations; Truckload Carriers 

3/4/2009 09-1090 EPA; No. 09-1090; D.C. Circuit Association CAA Decided in EPA's favor 4/2/2010 $0.00 

Natural Resources Defense Council, et al. v. 

3/13/2009 (08-1250) EPA; No. 09-1102; D.C. Circuit Natural Resources Defense Council; Sierra Club CAA consolidated consolidated consolidated 

Natural Resources Defense Council v. EPA; 

3/16/2009 09-1103 No. 09-1103; O.C. Circuit Natural Resources Defense Council CAA Held in abeyance n/a n/a 
Utility Air Regulatory Group v. EPA; No. 09-

3/27/2009 09-1111 1111; D.C. Circuit Utility Air Regulatory Group CAA Held in abeyance n/a n/a 
Navistar, Inc v. EPA; No. 09-1113; D.C. 

3/31/2009 09-1113 Orcuit Navistar, Inc CAA Dismissed following settlement 8/S/2010 $0.00 

Navistar, Inc v. EPA; No. 09-1114; D.C. 

3/31/2009 (09-1113) Circuit Navistar, Inc CAA consolidated consolidated consolidated 

Alabama Power co. v. EPA; No. 09-11713; 

4/6/2009 09-11713 11th Circuit Alabama Power Co. CAA Dismissed 9/30/2009 $0.00 

Aspen Power LLC v. EPA; No. 09-60246; 

4/7/2009 09-60246 SthOrcuit Aspen Power LLC CAA Dismissed 1/4/2010 $0.00 

Association of Irritated Residents v. EPA; 

4/30/2009 4:09-CV-1890 No. 4:09-CV-1890; N.D. CA Association of Irritated Residents CAA Dismissed following CD 12/30/2009 $16,SOO.OO 

Association of Irritated Residents; El Comite Para El 

Association of Irritated Residents, et al. v. Bienestar De Ear1imart; Communities and Children's 

S/8/2009 09-71383 EPA; No. 09-71383; 9th Circuit Advocates Against Pesticide Poisoning CAA Decided in Petitioners' favor 2/2/2011 $1,538.96 

Natural Resources Defense Council v. EPA; 

S/11/2009 (09-71383) No. 09-71404; 9th Circuit Natural Resources Defense Council CAA consolidated consolidated consolidated 

Sierra Oub v. EPA; No.1:09-<:V-1028; D. 

6/1/2009 1:09-CV-1028 o.c. Sierra Club CAA Dismissed following CD 11/14/2009 $4,000.00 

Environmental Integrity Project, et al. v. 

6/2/2009 1:09-CV-1025 EPA; No. 1:09-CV-1025; 0. D.C. Environmental Integrity Project; Sierra Club CAA Dismissed following settlement 11/24/2009 $6,3U.83 
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WildEarth Guardians v. EPA; No. 4:09-CV- Case stayed pursuant to CD; fees pursuant 

6/3/2009 4:09-CV-2453 2453; N.D. CA WildEarth Guardians CAA to underlying litigation via settlement 2/23/2010 $22,420.00 

Ocean County Landfill Corp. v. EPA; No. (19. 

7/2/2009 09-2937) 2937; 3rd Circuit Ocean County Landfill Corp. CAA Decided in EPA's favor 2/2/2011 $0.00 

Questar Exploration and Production 

7/10/2009 09-9538} Company v. EPA; No. 09-9538; 10th Circuit Questar Exploration and Production Company CAA Dismissed 6/20/2011 $0.00 

Natural Resources Defense Council, et al. v. Natural Resources Defense Council; State of New 

7/10/2009 09-1198 EPA; No. 09-1198; O.C. Circuit Jersey CAA Held in abeyance n/a n/a 

1:09-CV- Louisiana Environmental Action Network v. 

7/17/2009 01333 EPA; No. 1:09-CV-01333; 0. D.C. Louisiana Environmental Action Network CAA Dismissed following settlement 11/23/2010 $0.00 

1:09-CV- WildEarth Guardians v. EPA; No. 1:09-CV-

8/19/2009 01964 01964;0.CO WildEarth Guardians CAA Dismissed following CD 3/22/2010 $3,520.00 

4:09-CV- Comite Civico Del Valle, Inc v. EPA; No. 

9/3/2009 04095 4:09-CV-04095; N.D. CA Comite Civico Del Valle, Inc CAA Dismissed following CD 1/29/2010 $33,000.00 

WiklEarth Guardians v. EPA; No. 09-CV- Case stayed pursuant to CD; fees pursuant 

9/3/2009 09-CV-02109 02109;0.CO WildEarth Guardians CAA to underlying litigation via settlement 3/9/2010 $4,588.SO 

Chambers of Commerce of the USA, et al. Chambers of Commerce of the USA; National 

9/8/2009 09-1237 v. EPA; No. 09-1237; D.C. Circuit Automobile Deillers Associiltion CAA Decided in EPA's favor 4/29/2011 $0.00 

WiklEilrth Guardians v. EPA; No. 1:09-CV- Case stayed pursuilnt to CD; fees pursuilnt 

9/9/2009 1:09-CV-2148 2148;0.CO WildEarth Guardiilns CAA to underlying litigiltion via settlement 2/2/2010 $16,000.00 

Natural Resources Defense Council v. EPA; 

10/9/2009 09-1256 No. 09-1256; D.C. Circuit Natural Resources Defense Council CAA Case pending n/a n/il 

louisianil Environmental Action Network v. 

10/13/2009 1:09-CV-1943 EPA; No. 1:09-CV-1943; O. D.C. louisiilna Environmental Action Network CAA Dismissed following settlement 4/28/2010 $5,000.00 

Sierra Oub, et al. v. EPA; No. 1:09-CV-

11/4/2009 1:09-CV-2089 2089; D. D.C. Sierra Club; Villley Watch CAA Dismissed 7/20/2010 $0.00 

ATK Launch Systems, Inc. v. EPA; No. 09-

11/16/2009 09-9561} 9561; 10th Circuit ATK launch Systems, Inc. CAA Case pending n/a n/a 

Utility Air Regulatory Group v. EPA; No. 09-

11/20/2009 09-1287 1287; D.C. Circuit Utility Air Regulatory Group CAA Dismissed 8/27/2010 $0.00 

National Environmentill Development 

Association's Clean Air Project v. EPA; No. Niltional Environmentill Development Association's 

11/20/2009 (09-1287) 09-1288; D.C. Circuit Clean Air Project CAA consolidated consolidated consolidated 

Mirant California, LLC, et al. v. EPA; No. 09- Mirant California, LLC; Mirant Marsh Landing, LLC; 

11/23/2009 (09-1287) 1291; D.C. Circuit Mirant Willow Pass, LLC CAA consolidated consolidilted consolidated 

Sandri! L Bahr, et al. v. EPA; No. 2:09-CV-

12/2/2009 2:09-CV-2511 2511;0.AZ David Miltusow; Diane E. Brown; Silndra L Bilhr CAA Dismissed following CD 9/8/2010 $12,003.00 

Medical Waste Institute, et al. v. EPA; No. Decided partly in EPA's favor and dismissed 

12/7/2009 09-1297 09-1297; D.C. Circuit Medical Waste Institute; Energy Recovery Council CAA in part 6/24/2011 $0.00 

Environmental Integrity Project, et al. v. Environmentill Integrity Project; Environment 

12/7/2009 1:09-CV-2322 EPA; No. 1:09-CV-2322; 0. D.C. Maryland CAA Dismissed following settlement 6/24/2010 $6,100.00 
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Lead Court Decision Fees&Costs 
Date Opened (secondary) Case Information Plaintiffs/Petitioners Statvte Outmme/ Disposition Date Paid. 

Portland Cement Association v. EPA; No. 

12/7/2009 09-1300 09-1300; D.C. Circuit Portland Cement Association CAA Held in abeyance n/a n/a 
Utility Air Regulatory Group v. EPA; No. 09-

12/7/2009 (09-1300) 1299; D.C. Circuit Utility Air Regulatory Group CAA consolidated consolidated consolidated 

Sierra Oub v. EPA; No. 09-1301; D.C. 

12/7/2009 (09-13001 Circuit Sierra Club CAA consolidated consolidated consolidated 

Aluminum Association v. EPA; No. 09-

12/11/2009 09-1303 1303; D.C. Circuit Aluminum Association CAA Dismissed 7/14/2010 $0.00 

American Forest & Paper Association, Inc. 

12/lS/2009 09-1313 v. EPA; No. 09-1313; D.C. Circuit American Forest & Paper Association, Inc. CAA Dismissed 12/1/2010 $0.00 

American Forest & Paper Association, Inc. 

12/15/2009 09-1311 v. EPA; No. 09-1311; D.C. Circuit American Forest & Paper Association, Inc. CM Held in abeyance n/a n/a 

American Forest & Paper Association, Inc. 

12/lS/2009 09-1312 v. EPA; No. 09-1312; D.C. Circuit American Forest & Paper Association, Inc. CAA Held in abeyance n/a n/a 
Sierra Club v. EPA; No. 3:09-CV-751; W.D. 

12/16/2009 3:09-CV-751 WI Sierra Club CAA Dismissed following CD 6/28/2010 $2,624.71 

Arkema Inc. v. EPA; No. 09-1318; D.C. Decided partly in EPA's favor and part of 

12/18/2009 09-1318 Circuit Arkema Inc. CM rule vacated 8/27/2010 $0.00 

WildEarth Guardians v. EPA; No. 1:09-CV-

12/22/2009 1:09-CV-2980 2980;D.CO WildEarth Guardians CAA Voluntarily dismissed by Plaintiff 2/22/2010 $0.00 

American Petroleum Institute v. EPA; No. 

12/23/2009 09-1323 09-1323; D.C. Circuit American Petroleum Institute CAA Held in abeyance n/a n/a 

American Chemistry Council, et al. v. EPA; American Chemistry Council; Society of Chemical 

12/23/2009 09-1324 No. 09-1324; D.C. Circuit Manufacturers and Affiliates CAA Case pending n/a n/a 

Coalition for Responsible Regulation, Inc.; Industrial 

Minerals Association - North America National; 

Cattlemen's Beef Association; Great Northern 

Project Development, LP.; Rosebud Mining 

Coalition for Responsible Regulation, Inc., Company; Massey Energy Company; Alpha Natural 

12/23/2009 09-1322 et al. v. EPA; No. 09-1322; D.C. Circuit Resources, Inc. CAA Case pending n/a n/a 

Navistar, Inc v. EPA; No. 09-1317; D.C. 

12/28/2009 09-1317 Circuit Navistar, Inc CAA Dismissed following settlement 8/S/2010 $0.00 

Energy Recovery Council v. EPA; No. 09-

12/28/2009 09-1326 1326; D.C. Circuit Energy Recovery Council CM Dismissed 3/8/2011 $0.00 

American Chemistry Council v. EPA; No. 09 

12/28/2009 09-1325 1325; D.C. Circuit American Chemistry Council CM Dismissed following settlement 7/lS/2010 $0.00 

American Petroleum Institute, et al. v. EPA; American Petroleum Institute; National 

12/28/2009 09-1328 No. 09-1328; D.C. Circuit Petrochemical & Refiners Association CAA Dismissed following settlement 3/8/2011 $3,840.00 

Fertilizer Institute v. EPA; No. 09-1329; 

12/29/2009 09-1329 D.C. Circuit Fertilizer Institute CM Dismissed 3/8/2011 $0.00 

American Public Gas Association v. EPA; 

12/29/2009 09-1331 No. 09-1331; D.C. Circuit American Public Gas Association CM Dismissed 3/8/2011 $0.00 

Kinder Morgan C02 Co., LP v. EPA; No. 09-

12/29/2009 09-1332 1332; D.C. Circuit Kinder Morgan C02 Co., LP CAA Held in abeyance n/a n/a 

Utility Air Regulatory Group v. EPA; No. 09-

12/29/2009 (09-1332) 1333; D.C. Circuit Utility Air Regulatory Group CAA consolidated consolidated consolidated 

15 • Some amounts are stipulated, either as part of or subsequent ta a settlement on some or an of the substance of the case, wllile atheni may be determined by court order. 



Suits under the CAA filed from 10/1/2005 through 10/13/2011 

Lead Court Decision Fees&Costs 
Date Opened (secondary) Case Information Plaintiffs/Petitioners Statute Outcome/ Disposition Date Paid• 

Environmental Defense Fund v. EPA; No. 

12/29/2009 09-1334 09-1334; D.C. Circuit Environmental Defense Fund CAA Dismissed 3/8/2011 $0.00 

Solvay Fluorides, LLC;Solvay Solexis, Inc. v. 

12/30/2009 (09-1318) EPA; No. 09-1335; D.C. Circuit Solvay Fluorides, LLC Solvay Solexis, Inc. CAA consolidated consolidated consolidated 

Tooele County Utah, et al. v. EPA; No. 10- Tooele County Utah; Tooele City Corporation; 
1/8/2010 (09-9561) 9501; 10th Circuit Grantsville City Corporation CAA consolidated consolidated consolidated 

Box Elder County, Utah, et al. v. EPA; No. Box Elder County, Utah; Brigham City Corporation, 

1/11/2010 (09-9561} 10-9502; 10th Circuit Utah CAA consolidated consolidated consolidated 

ATK Launch Systems, Inc. v. EPA; No. 10-

1/12/2010 10-1004 1004; D.C. Circuit ATK Launch Systems, Inc. CAA case pending n/a n/a 
Box Elder County, Utah, et al. v. EPA; No. Box Elder County, Utah; Brigham City Corporation, 

1/12/2010 (10-1004) 10-1005; D.C. Circuit Utah CAA consolidated consolidated consolidated 

Tooele County Utah, et al. v. EPA; No. 10- Grantsville City Corporation; Tooele City 

1/12/2010 (10-1004) 1006; D.C. Circuit Corporation; Tooele County Utah CAA consolidated consolidated consolidated 

Environmental Defense Fund v. EPA; No. 

1/20/2010 1:10-CV-466 1:10-CV-466; S.D. NY Environmental Defense Fund CAA Dismissed 1/10/2011 $0.00 

Sierra Club et al. v. EPA; No. 1:10-133; D. case stayed pursuant to CD; fees pursuant 

1/22/2010 1:10-CV-133 D.C. Sierra Oub; WildEarth Guardians CAA to underlying litigation via settlement 7/14/2010 $8,000.00 

Environmental Integrity Project; Baltimore Harbor 

Environmental Integrity Project, et al. v. Waterkeeper, Inc; Clean Water Action; Chesapeake 

1/29/2010 1:10-165 EPA; No. 1:10-CV-165; D. D.C. Oimate Action Network CAA Dismissed following CD 4/14/2010 $0.00 

2/8/2010 10-1049 William Orr v. EPA; No. 10-; D.C. Circuit William Orr CAA case pending n/a n/a 

National Mining Association v. EPA; No. 10-

2/12/2010 (09-1322} 1024; D.C. Circuit National Mining Association CAA consolidated consolidated consolidated 

Peabody Energy Company v. EPA; No. 10-

2/12/2010 (09-1322) 1025; D.C. Circuit Peabody Energy Company CAA consolidated consolidated consolidated 

American Farm Bureau Federation v. EPA; 

2/12/2010 (09-1322) No. 10-1026; D.C. Circuit American Farm Bureau Federation CAA consolidated consolidated consolidated 

Chambers of Commerce of the USA v. EPA; 

2/12/2010 (09-1322) No.10-1030; D.C. Circuit Chambers of Commerce of the USA CAA consolidated consolidated consolidated 

Commonwealth of Virginia v. EPA; No.10-

2/12/2010 (09-1322} 1036; D.C. Circuit Commonwealth of Virginia CAA consolidated consolidated consolidated 

Gerdau Ameristeel Corp. v. EPA; No. 10-

2/U/2010 (09-1322) 1037; D.C. Circuit Gerdau Ameristeel Corp. CAA consolidated consolidated consolidated 

Alliance for Natural Climate Change 

Science, et al. v. EPA; No. 10-1049; D.C. Alliance for Natural Climate Change Science; William 

2/12/2010 (09-1322) Circuit Orr CAA consolidated consolidated consolidated 

16 • Some amounts are stipulated, either as part of or subsequent to a settlement on rome or all of the substance of the case, while others may be determined by court order. 



Suits under the CAA filed from 10/1/200S through 10/13/2011 

lead Court Decision Fees&Costs 
Date Opened (sec:ondaryt Case Information Plaintiffs/Petitioners Statute Outt:Dme/ Disposition Date Paid. 

Southeastern Legal Foundation, Inc.; The Langdale 

Company; Langdale Forest Products Company; 

Langdale Farms, llC; Langdale Fuel Company; 

Langdale Chevrolet-Pontiac, Inc.; Langdale Ford 

Company; langboard, Inc. - MDF; Langboard, Inc. -

MDF; Langdale, Inc. - OSB; Georgia Motor Trucking 

Association, Inc.; Collins Industries, Inc.; Collins 

Trucking Company, Inc.; Kennesaw Transportation, 

Inc.; J & M Tank Lines, Inc.; Southeast Trailer Mart, 

Inc.; Horizon Freight System, Inc.; Georgia 

Agribusiness Council, Inc.; John Linder', U.S. 

Representative, Georgia 7th District; Dana 

Rohrabacher, U.S. Representative, California 46th 

District; John Shimkus, U.S. Representative, Illinois 

19th District; Phil Gingrey, U.S. Representative, 

Georgia 11th District; Lynn Westmoreland, U.S. 

Representative, Georgia 3rd District; Tom Price, U.S. 

Representative, Georgia 6th District; Paul Broun, 

U.S. Representative, Georgia 10th District; Steven 

King, U.S. Representative, Iowa Sth District; Nathan 

Deal, U.S. Representative, Georgia 9th District; Jack 

Kingston, U.S. Representative, Georgia 1st District; 

Michele Bachmann, U.S. Representative, Minnesota 

Southeastern Legal Foundation, Inc., et al. 6th District; Kevin Brady, U.S. Representative, Texas 

2/12/2010 (09-1322) v. EPA; No.10-103S; D.C. Circuit 8th District CAA consolidated consolidated consolidated 

American Iron and Steel Institute v. EPA; 

2/16/2010 (09-1322) No.10-1038; D.C. Orcuit American Iron and Steel Institute CAA consolidated consolidated consolidated 

State of Alabama v. EPA; No. 10-1039; D.C. 

2/16/2010 (09-1322) Or cu it State of Alabama CM consolidated consolidated consolidated 

Ohio Coal Association v. EPA; No. 10-1040; 

2/16/2010 (09-1322) D.C. Circuit Ohio Coal Association CM consolidated consolidated consolidated 

State of Texas; Greg Abbott, Attorney General of 

Texas; Texas Commission on Environmental Quality; 

Texas Agriculture Commission; Barry Smitherman, 

State of Texas, et al. v. EPA; No. 10-1041; Chairman of Texas Public Utility Commission; Rick 

2/16/2010 (09-1322) D.C. Circuit Perry, Governor of Texas CM consolidated consolidated consolidated 

Utility Air Regulatory Group v. EPA; No. 10-

2/16/2010 (09-1322) 1042; D.C. Circuit Utility Air Regulatory Group CAA consolidated consolidated consolidated 

Portland Cement Association v. EPA; No. 

2/16/2010 (09-1322) 10-1046; D.C. Circuit Portland Cement Association CAA consolidated consolidated consolidated 

17 • Some amounts are stipulated, either as part of or subsequent to a settlement on some or all of the substance of the case, while othet'S may be determined by court O«h!<. 



Suits under the CAA filed from 10/1/2005 through 10/13/2011 

lead Court Decision Fees&Costs 
Date Opened (secondary) case Information Plaintiffs/Petitioners Statute Outcome/ Disposition Date Paid• 

National Association of Manufacturers; American 

Petroleum Institute; Brick Industry Association; Com 

Refiners Association, Inc.; National Association of 

Home Builders; National Oilseed Processors 

National Association of Manufacturers, et Association; National Petrochemical & Refiners 

2/16/2010 (09-1322) al. V. EPA; No. 10-1044; D.C. Circuit Association; Western States Petroleum Association CAA consolidated consolidated consolidated 

Competitive Enterprise Institute; FreedomWorks 

Competitive Enterprise Institute, et al. v. Foundation; Science and Environmental Policy 

2/16/2010 {09-1322) EPA; No. 10-1045; D. D.C. Project CAA consolidated consolidated consolidated 

Natural Resources Defense Council v. EPA; 

3/5/2010 10-1056 No. 10-1056; D.C. Circuit Natural Resources Defense Council CAA Vacated 7/1/2011 $0.00 

Comite Civico Del Valle, Inc v. EPA; No. 10- case stayed pursuant to CD; fees pursuant 

3/5/2010 10-00946 00946; N.O. CA Comite Civico Del Valle, Inc. CAA to underlying litigation via settlement 8/31/2010 $18,082.50 

Avenal Power Center v. EPA; No. 1:10-CV- Decided partly in EPA's favor and partly in 

3/9/2010 1:10-CV-383 383; D. D.C. Avenal Power Center CAA Plaintiff's favor 5/26/2011 $200,000.00 

Sierra Oub v. EPA; No. 3:10-CV-127; W.O. case stayed pursuant to CD; fees pursuant 

3/12/2010 3:10-CV-127 WI Sierra Oub CAA to underlying litigation via settlement 8/16/2010 $3,223.38 

Snyder Computer Systems d.b.a. Wildfire 

2:10-CV- Motors v. DOT;DHS;EPA; No. 2:10-CV-

3/16/2010 00161 00161; S.D. OH Snyder Computer Systems d.b.a. Wildfire Motors CAA Dismissed 11/9/2011 $0.00 

National Petrochemical & Refiners 

Association v. EPA; No. 10-1070; D.C. 

3/29/2010 10-1070 Circuit National Petrochemical & Refiners Association CAA Decided in EPA's favor 12/21/2010 $0.00 

American Petroleum Institute v. EPA; No. 

3/29/2010 (10-1070) 10-1071; D.C. Circuit American Petroleum Institute CAA consolidated consolidated consolidated 

Tesoro Refining and Marketing Companyv. 

3/30/2010 10-70994 EPA; No. 10-70994; 9th Circuit Tesoro Refining and Marketing Company CAA Dismissed 12/8/2010 $0.00 

American Petroleum Institute, et al. v. EPA; American Petroleum Institute; National 

3/30/2010 (10-70994) No.10-70997; 9th Circuit Petrochemical & Refiners Association CAA consolidated consolidated consolidated 

Alpha Natural Resources, Inc.; Coalition for 

Responsible Regulation, Inc.; Great Northern Project 

Development, L.P.; Industrial Minerals Association -

Coalition for Responsible Regulation, Inc., North America; National cattlemen's Beef 

4/2/2010 10-1073 et al. v. EPA; No. 10-1073; D.C. Circuit Association; Rosebud Mining Company CAA Case pending n/a n/a 

American Petroleum Institute, et al. v. EPA; American Petroleum Institute; Utility Air Regulatory 

4/12/2010 10-1079 No. 10-1079; D.C. Circuit Group CAA case pending n/a n/a 

Interstate Natural Gas Association of 

4/12/2010 (10-1079} America v. EPA; No. 10-1080; O.C. Circuit Interstate Natural Gas Association of America CAA consolidated consolidated consolidated 

18 • Some amounts are stipulated~ either as part of or subsequent to a settlement on some or all of the substance of the case. while others may be determined by court order. 



Suits under the CAA filed from 10/1/200S through 10/13/2011 

lead Court Decision Fees&Costs 
Date Opened (secondary) Case Information Plaintiffs/Petitioners Statute Outf»rnef Disposition Date Paid• 

Company; Langdale Forest Products Company; 

Langdale Farms, LLC; Langdale Fuel Company; 

Langdale Chevrolet-Pontiac, Inc.; Langdale Ford 

Company; Langboard, Inc. - MDF; Langboard, Inc. -

OSB; Georgia Motor Trucking Association, Inc.; 

Collins Industries, Inc.; Collins Trucking Company, 

Inc.; Kennesaw Transportation, Inc.; J&M Tank Lines, 

Inc.; Southeast Trailer Mart, Inc.; Georgia 

Agribusiness Council, Inc.; John Linder, U.S. 

Representative, Georgia 7th District; Dana 

Rohrabacher, U.S. Representative, Cillifornia 46th 

District; John Shimkus, U.S. Representative, Illinois 

19th District; Phil Gingrey, U.S. Representative, 

Georgia 11th District; Lynn Westmoreland, U.S. 

Representative, Georgia 3rd District; Tom Price, U.S. 

Representative, Georgia 6th District; Paul Broun, 

U.S. Representative, 10th District; Steve King, U.S. 

Representative, Iowa 5th District; Nathan Deal, U.S. 

Representative, Georgia 9th District; Jack Kingston, 

U.S. Representative, Georgia 1st District; Michele 

Bachmann, U.S. Representative, Minnesota 6th 

District; Kevin Brady, U.S. Representative, Texas 8th 

District; John Shadegg, U.S. Representative, Arizona 

3rd District; Marsha Blackbum, U.S. Representative, 

Southeastern Legal Foundation, Inc., et al. Tennessee 7th District; Dan Burton, U.S. 

4/15/2010 (10-1073) v. EPA; No. 10-1083; D.C. Circuit Representative, Indiana 5th District CAA consolidated consolidated consolidated 
2:10-CV- Snyder Computer Systems, Inc. v. EPA; No. 

4/15/2010 00161 2:10-CV-00161; S.D. OH Snyder Computer Systems, Inc. CAA Dismissed 8/10/2010 $0.00 
American Bottom Conservancy v. EPA; No. 

4/19/2010 3:10-CV-292 3:10-CV-292; S.D. IL American Bottom Conservancy CAA Dismis~ following CD 7/15/2010 $3,840.00 
Natural Resources Defense Council v. EPA; 

4/26/2010 10-3S10 No. 10-3510; 6th Orcuit Natural Resources Defense Council CAA Case pending nfa n/a 
Center for Biological Diversity v. EPA; No. 

4/29/2010 3:10-CV-1846 3:10-CV-1846; N.D. CA Center for Biological Diversity CAA Dismissed following settlement 2/3/2011 $0.00 

Robert Simpson v. EPA, et al.; No. 10-

4/29/2010 10-71396 71396; 9th Orcuit Robert Simpson CAA Dismissed 6/23/2010 $0.00 

EnerNOC, Inc., et al. v. EPA; No.10-1090; EnerNOC, Inc.; EnergyConnect, Inc.; CPower, Inc.; 

5/3/2010 10-1090 D.C. Circuit lnnoventive Power, LLC CAA Held in abeyance n/a n/a 

Sierra Club, et al. v. EPA; No. 3:10-CV- Cilse stayed pursuant to CD; fees pursuant 

5/6/2010 3:10-CV-1954 1954; N.D. CA Medical Advocates for Healthy Air; Sierra Club CAA to underlying litigation via settlement 1/11/2011 $11,507.00 

Sierra Club, et al. v. EPA; No. 10-71457; 9th 

5/6/2010 10-71457 Orcuit Medical Advocates for Healthy Air; Sierra Club CM Decided in Petitioner's favor 1/20/2012 $321.50 

Committee for a Better Arvin; Comite Residentes 

Committee For a Better Arvin, et al. v. EPA; Organizados Al Servicio del Ambiete Sano; 

5/6/2010 (10-71457) No. 10-71458; 9th Circuit Association of Irritated Residents CAA consolidated consolidated consolidated 

19 • Some •mounts are stipulated, either as .,.rt of or subsequent to a settlement on some or ah of the substance of the case, while others may be determined by court order. 



Suits under the CAA filed from 10/1/2005 through 10/13/2011 

lead Court Decision Fees&Costs 
Date Opened (secondary) Case Information Plaintiffs/Petitioners Statute Outtome/ Disposition Date Paid• 

Alpha Natural Resources, Inc.; Coalition for 

Responsible Regulation, Inc.; Great Northern Project 

Development, LP.; Industrial Minerals Association -

Coalition for Responsible Regulation, Inc., North America; National cattlemen's Beef 

5/7/2010 10-1092 et al. v. EPA; No. l<H092; D.C. Circuit Association; Rosebud Mining Company CAA case pending n/a n/a 

Natural Resources Defense Council, et al. v. 

5/7/2010 (09-14-05) EPA; No. 10-2123; 7th Circuit Natural Resources Defense Council; Sierra Club CAA consolidated consolidated consolidated 

Southeastern Legal Foundation, Inc., et al. Langdale Forest Products Company; Southeastern 

5/11/2010 (10-1092) v. EPA; No. 10-1094; D.C. Circuit legal Foundation, Inc. CAA consolidated consolidated consolidated 

Clean Air Implementation Project v. EPA; 

5/17/2010 (10-1073) No. 10-1099; D.C. Circuit Clean Air Implementation Project CAA consolidated consolidated consolidated 

Sierra Oub v. EPA; No. 1:10-CV-859; 0. 

5/21/2010 1:10-CV-859 o.c. SierraOub CAA Dismissed following CD 2/22/2011 $4,250.00 

Kentucky Environmental Foundation, et al. 

5/24/2010 1:10-CV-889 v. EPA; No. 1:10-CV-889; D. D.C. Kentucky Environmental Foundation; Sierra Club CAA Dismissed following CD 1/14/2011 $6,387.35 

Natural Resources Defense Council, et al. v. East Yard Communities for Environmental Justice; 

5/24/2010 10-1105 EPA; No. 10-1105; 0.C. Circuit Natural Resources Defense Council Sierra Club CAA Decided in EPA's favor 1/5/2012 $0.00 

Pinnacle Ethanol, LLC, et al. v. EPA; No. 10- Pinnade Ethanol, UC; Frontier Ethanol, LLC; Horizon 

5/25/2010 10-1106 1106; D.C. Circuit Ethanol, LLC; Prairie Ethanol, UC CAA Dismissed 4/26/2011 $0.00 

National Chicken Council, et al. v. EPA; No. National Chicken Council; National Meat 

5/25/2010 10-1107 10-1107; D.C. Circuit Association; National Turkey Federation CAA case pending n/a n/a 

Friends of the Earth v. EPA; No. 10-1108; 

5/25/2010 (10-1107) D.C. Circuit Friends of the Earth CAA consolidated consolidated consolidated 

American Iron and Steel Institute v. EPA; 

5/26/2010 (10-1073) No. 10-1109; O.C. Circuit American Iron and Steel Institute CAA consolidated consolidated consolidated 

Gerdau Ameristeel US Inc. v. EPA; No. 10-

5/26/2010 (10-1073) 1110; D.C. Circuit Gerdau Ameristeel US Inc. CAA consolidated consolidated consolidated 

1:10-CV- WildEarth Guardians v. EPA; No. 1:10-CV-

5/26/2010 01218 01218;0.CO WildEarth Guardians CAA Dismissed following co 1/31/2011 $5,973.97 

Energy-Intensive Manufacturers' Working 

Group on Greenhouse Gas Regulation v. Energy-Intensive Manufacturers' Working Group on 

5/28/2010 (10-1073) EPA; No. 10-1114; D.C. Circuit Greenhouse Gas Regulation CAA consolidated consolidated consolidated 

National Mining Association v. EPA; No.10-

5/28/2010 (10-1073) 1120; O.C. Circuit National Mining Association CAA consolidated consolidated consolidated 

Peabody Energy Company v. EPA; No. 10-

S/28/2010 (10-1073) 1118; D.C. Circuit Peabody Energy Company CAA consolidated consolidated consolidated 

American Farm Bureau Federation v. EPA; 

5/28/2010 (10-1073) No.10-1119; D.C. Circuit American Farm Bureau Federation CAA consolidated consolidated consolidated 
Center for Biological Diversity v. EPA; No. 

5/28/2010 (09-1018) 10-1115; D.C. Circuit Center for Biological Diversity CAA consolidated consolidated consolidated 

Ohio Coal Association v. EPA; No. 10-1126; 

6/1/2010 {10-1073) O.C. Circuit Ohio Coal Association CAA consolidated consolidated consolidated 

20 • Some amounts are stipulated. either as part of or subsequent to a settlement on some or aH of the substance of the case, while others may be determined by court order 



Suits under the CAA filed from 10/1/2005 through 10/13/2011 

lead Court Decision Fees&Costs 
Date Opened (secondary) Case lnfonnatlon Plaintiffs/Petitioners Statute Outmme/ Disposition Date Paid· 

American Petroleum Institute; Brick Industry 

Association; National Association of Home Builders; 

National Association of Manufacturers; National 

Oilseed Processors Association; National 

National Association of Manufacturers, et Petrochemical & Refiners Association; Western 

6/1/2010 (10-1073) al. v. EPA; No. 10-1127; D.C. Circuit States Petroleum Association CAA consolidated consolidated consolidated 
Utility Air Regulatory Group v. EPA; No. 10-

6/1/2010 (10-1073) 1122; 0.C. Orcuit Utility Air Regulatory Group CAA consolidated consolidated consolidated 
Chamber of Commerce of the United 

States of America v. EPA; No. 10-1123; D.C. Chamber of Commerce of the United States of 

6/1/2010 (10-1073) Circuit America CAA consolidated consolidated consolidated 

Missouri Joint Municipal Electric Utility 

Commission v. EPA; No. 10-1124; D.C. 

6/1/2010 (10-1073) Circuit Missouri Joint Municipal Electric Utirrty Commission CAA consolidated consolidated consolidated 

National Environmental Development 

Association's Clean Air Project v. EPA; No. National Environmental Development Association's 

6/1/2010 (10-1073) 10-1125; D.C. Circuit Oean Air Project CAA consolidated consolidated consolidated 

Portland Cement Association v. EPA; No. 

6/1/2010 (10-1073) 10-1129; D.C. Circuit Portland Cement Association CAA consolidated consolidated consolidated 

State of Texas; State of Alabama; State of South 
Carolina; State of South Dakota; State of Nebraska; 

State of North Dakota; Commonwealth of Virginia; 

Rick Perry, Governor of Texas; Greg Abbott, 

Attorney General of Texas; Texas Commission on 

Environmental Quality; Texas Agriculture 

Commission; Texas Public Utilities Commission; 

Texas Railroad Commission; Texas General Land 

State of Texas, et al. v. EPA; No. 10-1128; Office; Haley Barbour, Governor of the State of 

6/1/2010 (10-1073) D.C. Circuit Mississippi CAA consolidated consolidated consolidated 

21 • Some amounts are stipulated, either os pairt of CK subseqUfllt to a settlement on some or all of the substance of the case, while others may be determined by court order. 



Suits under the CM filed from 10/1/2005 through 10/13/2011 

lead Court Decision Fees&Costs 
Date Opened (secondary) Case Information Plaintiffs/Petitioners Statute Outtorne/ Disposition Date Paid• 

Collins Industries, Inc.; Collins Trucking Company, 

Inc.; Dan Burton, U.S. Representative, Indiana 5th 

District; Dana Rohrabacher, U.S. Representative, 

california 46th District; Georgia Agribusiness 

Council, Inc.; Georgia Motor Trucking Association, 

Inc.; J&M Tank Lines, Inc.; Jack Kingston, U.S. 

Representative, Georgia 1st District; John Linder, 

U.S. Representative, Georgia 7th District; John 

Shadegg. U.S. Representative, Arizona 3rd District; 

John Shimkus, U.S. Representative, Illinois 19th 

District; Kennesaw Transportation, Inc.; Kevin Brady, 

U.S. Representative, Texas 8th District; Langboard, 

Inc. - MDF; Langboard, Inc. - OSB; Langdale 

Chevrolet-Pontiac, Inc.; Langdale Farms, LLC; 

Langdale Ford Company; Langdale Forest Products 

Company; Langdale Fuel Company; Lynn 

Westmoreland, U.S. Representative, Georgia 3rd 
District; Marsha Blackbum, U.S. Representative, 

Tennessee 7th District; Michele Bachmann, U.S. 

Representative, Minnesota 6th District; Paul Broun, 

U.S. Representative, 10th District; Phil Gingrey, U.S. 

Representative, Georgia 11th District; Southeast 

Trailer Mart, Inc.; Southeastern Legal Foundation, 

. Inc.; Steve King. U.S. Representative, Iowa 5th 

Southeastern Legal Foundation, Inc., et al. District; The Langdale Company; Tom Price, U.S. 

6/3/2010 1CH131 v. EPA; No. 10-1131; D.C. Circuit Representative, Georgia 6th District CM case pending n/a n/a 

Alpha Natural Resources, Inc.; Coalition for 

Responsible Regulation, Inc.; Great Northern Project 

Development, LP.; Industrial Minerals Association -

Coalition for Responsible Regulation, Inc., North America; National cattlemen's Beef 

6/3/2010 (10-1131) et al. v. EPA; No. 10-1132; D.C. Circuit Association; Rosebud Mining Company CM consolidated consolidated consolidated 

American Iron and Steel Institute v. EPA; 

6/7/2010 (10-1092) No. 10-1134; D.C. Circuit American Iron and Steel Institute CM consolidated consolidated consolidated 

Center for Biological Diversity; Friends of the Earth; 

Center for Biological Diversity, et al. v. EPA; International Center for Technology Assessment; 

6/11/2010 1:10-CV-985 No. 1:10-CV-985; D. D.C. Center For Food Safety; Oceana CM case pending n/a n/a 
Texas Oil and Gas Association, et al. v. EPA; Texas Association of Manufacturers; Texas Oil and 

6/11/2010 10-60459 No. 10-60459; 5th Circuit Gas Association CM Case pending n/a n/a 
State of Texas v. EPA; No. 10-60502; 5th 

6/14/2010 (10-60459) Circuit State of Texas CM consolidated consolidated Consolidated 
BCCA Appeal Group v. EPA; No. 10-60498; 

6/14/2010 (10-60459) 5th Circuit BCCA Appeal Group CM consolidated consolidated consolidated 

Competitive Enterprise Institute, et al. v. 

EPA;National Highway Traffic Safety Competitive Enterprise Institute; Freedomworks; 

6/29/2010 (10-1092) Administration; No.10-1143; D.C. Circuit Science and Environmental Policy Project CM consolidated consolidated consolidated 

22 • Some amounts are stipulated,. either as part of Olf subsequent to a settlement on some or all of the substance of the case, while others may be determined by court order 



Suits under the CAA filed from 10/U200S through 10/13/2011 

Lead Court Decision Fees&Casts 
Dilb! Opened (secondary) Case Information Plaintiffs/Petitioners Statute OuU.ome/ Disposition Date Paid• 

Ohio Coal Association v. EPA; No.10-1144; 

6/29/2010 (10-1092) 0.C. Circuit Ohio Coal Association CM consolidated consolidated consolidated 

Ohio Coal Association v. EPA; No. 10-1145; 

6/29/2010 (10-1131) O.C. Circuit Ohio Coal Association CAA consolidated consolidated consolidated 

Gerdau Ameristeel US Inc. v. EPA; No. 10-

6/29/2010 (10-1131) 1148; O.C. Circuit Gerdau Ameristeel US Inc. CAA consolidated consolidated consolidated 

Comite Civico Del Valle, Inc. v. EPA; No. 

6/29/2010 4:10-CV-2859 4:10-CV-2859; N.D. CA Comite Civico Del Valle, Inc. CM Dismissed following CD 12/13/2010 $18,535.00 

Allied Energy Company; Gladieux Trading and 

Marlceting; Insight Equity Acquisition Partners, LP; 

Allied Energy Company, et al. v. EPA; No. liquidTltan, LLC; Seaport Refining and 

6/29/2010 10-1146 10-1146; 0.C. Circuit Environmental, LLC CAA Held in abeyance n/a n/a 

American Iron and Steel Institute v. EPA; 

6/30/2010 (10-1131) No. 10-1147; O.C. Circuit American Iron and Steel Institute CAA consolidated consolidated consolidated 

Mark Reed Levin, et al. v. EPA; No. 10-

7/2/2010 (10-1092) 1152; O.C. Circuit Marie Reed Levin; Landmark Legal Foundation CAA consolidated consolidated consolidated 

Gerdau Ameristeel US Inc. v. EPA; No. 10-

7/2/2010 (10-1092) 1156; O.C. Circuit Gerdau Ameristeel US Inc. CAA consolidated consolidated consolidated 

American Forest & Paper Association, Inc. 

7/6/2010 (10-1092) v. EPA; No. 10-1172; D.C. Circuit American Forest & Paper Association, Inc. CAA consolidated consolidated consolidated 

Energy-Intensive Manufacturers' Worlcing 

Group on Greenhouse Gas Regulation v. Energy-Intensive Manufacturers' Working Group on 

7/6/2010 (10-1092) EPA; No. 10-1158; 0.C. Circuit Greenhouse Gas Regulation CAA consolidated consolidated consolidated 

Portland Cement Association v. EPA; No. 

7/6/2010 (10-1092) 10-1159; D.C. Circuit Portland Cement Association CAA consolidated consolidated consofldated 

Chamber of Commerce of the United 

States of America v. EPA; No. 10-1160; O.C. Chamber of Commerce of the United States of 

7/6/2010 (10-1092) Circuit America CAA consolidated consolidated consolidated 

National Mining Association v. EPA; No. 10-

7/6/2010 (10-1092) 1162; D.C. Circuit National Mining Association CAA consolidated consolidated consolidated 

American Frozen Food Institute; American 

Petroleum Institute; Brick Industry Association; Corn 

Refiners Association, Inc.; Glass Packaging Institute; 

Michigan Manufacturers Association; Mississippi 

Manufacturers Association; National Association of 

Home Builders; National Association of 

Manufacturers; National Federation of Independent 

Business; National Oilseed Processors Association; 

National Petrochemical & Refiners Association; 

Specialty Steel Industry of North America; 

Tennessee Chamber of Commerce and Industry; 

National Association of Manufacturers, et West Virginia Manufacturers Association; Wisconsin 

7/6/2010 (10-1092) al. v. EPA; No.10-1166; 0.C. Circuit Manufacturers and Commerce CAA consolidated consolidated consolidated 

23 • Some amounts are stipulated, either as part of or subsequent to a settlement on some or all of t1>e substance of t1>e case, while others may be determined by court order. 



Suits under the CAA filed from 10/1/2005 through 10/13/2011 

lead Court Decision Fees&Costs 
Date Opened (secondary) case Information Plaintiffs/Petitioners Statute Outcome/ Disposition Date Paid• 

Commonwealth of Virginia; Greg Abbott, Attorney 

General of Texas; Haley Barbour, Governor of the 

State of Mississippi; Rick Perry, Governor of Texas; 

State of Alabama; State of Nebraska; State of North 

Dakota; State of South Carolina; State of SOuth 

Dakota; State of South carolina; State of SOuth 

Dakota; State of Texas; Texas Agriculture 

Commission; Texas Commission on Environmental 

State of Texas, et al. v. EPA; No.10-1182; Quality; Texas General Land Office; Texas Public 

7/6/2010 (10-1092) D.C. Circuit Utilities Commission; Texas Railroad Commission CAA consolidated consolidated consolidated 

Utility Air Regulatory Group v. EPA; No. 0-

7/6/2010 (10-1092) 1161; D.C. Circuit Utility Air Regulatory Group CAA consolidated consolidated consolidated 

Peabody Energy Company v. EPA; No. 10-

7/6/2010 (1CH092) 1163; D.C. Circuit Peabody Energy Company CAA consolidated consolidated consolidated 

American Farm Bureau Federation v. EPA; 

7/6/2010 (10-1092) No.10-1164; D.C. Circuit American Farm Bureau Federation CAA consolidated consolidated consolidated 

American Chemistry Council v. EPA; No. 10. 

7/6/2010 (10-1131) 1167; D.C. Circuit American Chemistry Council CAA consolidated consolidated consolidated 

American Chemistry council v. EPA; No. 10-

7/6/2010 (10-1167) 1168; D.C. Circuit American Chemistry Council CAA consolidated consolidated consolidated 

American Chemistry Council v. EPA; No. 10. 

7/6/2010 (10-1167) 1170; O.C. Circuit American Chemistry Counal CAA consolidated consolidated consolidated 

Clean Air Implementation Project v. EPA; 

7/6/2010 (10-1167) No. 10-1173; D.C. Circuit Clean Air implementation Project CAA consolidated consolidated consolidated 

Clean Air implementation Project v. EPA; 

7/6/2010 (10-1167) No. 10-1175; D.C. Circuit Clean Air Implementation Project CAA consolidated consolidated consolidated 

American Frozen Food Institute; American 

Petroleum Institute; Brick Industry Association; Corn 

Refiners Association, Inc.; Glass Packaging Institute; 

Independent Petroleum Association of America; 

Michigan Manufacturers Association; Mississippi 

Manufacturers Association; National Association of 

Home Builders; National Association of 

Manufacturers; National Oilseed Processors 

Association; National Petrochemical & Refiners 

Association; Specialty Steel Industry of North 

America; Tennessee Chamber of Commerce and 

Industry; West Virginia Manufacturers Association; 

National Association of Manufacturers, et Western States Petroleum Association; Wisconsin 

7/6/2010 (10-1167) al. v. EPA; No. 10-1176; D.C. Circuit Manufacturers and Commerce CAA consolidated consolidated consolidated 

Clean Air Implementation Project v. EPA; 

7/6/2010 (10-1167) No. 10-1177; D.C. Circuit Clean Air Implementation Project CAA consolidated consolidated consolidated 

24 • Some amounts are stipulated, either as part of or subsequent to a settlement on some or all of the substance of the case, while others may be determined by court order. 



Suits under the CAA filed from 10/1/2005 through 10/13/2011 

Lead Court Decision Fees&Costs 
Date Opened (secondary) (aselnfonmrtion Plaintiffs/Petitioners Statute Outmme/ Disposition Date Paid. 

American Frozen Food Institute; American 

Petroleum Institute; Bride Industry Association; Com 

Refiners Association, Inc.; Glass Packaging Institute; 

Independent Petroleum Association of America; 

Michigan Manufacturers Association; Mississippi 

Manufacturers Assoociation; National Association of 

Home Builders; National Association of 

Manufacturers; National Oilseed Processors 

Association; National Petrochemical & Refiners 

Association; Specialty Steel Industry of North 

America; Tennessee Chamber of Commerce and 

Industry; West Virginia Manufacturers Association; 

National Association of Manufacturers, et Western States Petroleum Association; Wisconsin 

7/6/2010 (10-1167) al. v. EPA; No. 10-1180; D.C. Circuit Manufacturers and Commerce CAA consolidated consolidated consorldated 

Clean Air Implementation Project v. EPA; 

7/6/2010 (10-1167) No. 10-1174; D.C. Circuit Clean Air Implementation Project CAA consolidated consolidated consolidated 

American Chemistry Council v. EPA; No.10-

7/6/2010 (10-1167) 1169; D.C. Circuit American Chemistry Council CAA consolidated consolidated consofidated 

American Frozen Food Institute; American 

Petroleum Institute; Brick Industry Association; Corn 

Refiners Association, Inc.; Glass Packaging Institute; 

Independent Petroleum Association of America; 

Michigan Manufacturers Association; Mississippi 

Manufacturers Association; National Association of 

Home Builders; National Association of 

Manufacturers; National Oilseed Processors 

Association; National Petrochemical & Refiners 

Association; Specialty Steel Industry of North 

America; Tennessee Chamber of Commerce and 

Industry; West Virginia Manufacturers Association; 

National Association of Manufacturers. et Western States Petroleum Association; Wisconsin 

7/6/2010 (10-1167) al. v. EPA; No. 10-1178; D.C. Circuit Manufacturers and Commerce CAA consolidated consolidated consolidated 

2S •Some amounts are stipulated, either as part of a.- subsequent to a settlement on some Of' all of the substance of the case, while others may be determined by court order. 



Suits under the CAA filed from 10/1/2005 through 10/13/2011 

lead Court Decision Fees&Costs 
Date Opened (secondary) Case Information Plaintiffs/Petitioners Statute Outcome/ Disposition Date Paid• 

American Frozen Food Institute; American 
Petroleum Institute; Brick Industry Association; Com 
Refiners Association, Inc.; Glass Packaging Institute; 
Independent Petroleum Association of America; 
Michigan Manufacturers Association; Mississippi 
Manufacturers Association; National Association of 
Home Builders; National Association of 
Manufacturers; National Oilseed Processors 
Association; National Petrochemical & Refiners 
Association; Specialty Steel Industry of North 
America; Tennessee Chamber of Commerce and 
Industry; West Virginia Manufacturers Association; 

National Association of Manufacturers, et Western States Petroleum Association; Wisconsin 

7/6/2010 (1CH167) al. v. EPA; No. 10-1179; 0.C. Circuit Manufacturers and Commerce CM consolidated consolidated consolidated 

Alpha Natural Resources, Inc.; Coalition for 
Responsible Regulation, Inc.; Great Northern Project 

Development, LP.; Industrial Minerals Association -
Coalition for Responsible Regulation, Inc., North America; National Cattlemen's Beef 

7/6/2010 10-1165 et al. v. EPA; No. 10-1165; O.C. Circuit Association; Rosebud Mining Company CAA Dismissed 8/24/2010 $0.00 
Peabody Energy Company v. EPA; No. 10-

7/6/2010 10-1171 1171; O.C. Circuit Peabody Energy Company CAA Dismissed 9/20/2010 $0.00 
Association of Irritated Residents v. EPA; 

7/12/2010 3:10-CV-3051 No. 3:10-CV-3051; N.O. CA Association of Irritated Residents CAA Dismissed following CO 1/12/2011 $19,000.00 

WildEarth Guardians v. EPA; No. 1:10-CV-

7/14/2010 1:10-CV-1672 1672;0.CO WildEarth Guardians CAA Dismissed following CO 1/10/2011 $2,600.00 

WildEarth Guardians v. EPA; No. 1:10-CV-

7/15/2010 1:10-CV-1680 1680;0.CO WildEarth Guardians CAA Dismissed 6/8/2011 $0.00 
State of Texas v. EPA; No. 10-60614; 5th 

7/26/2010 10-60614 Circuit State of Texas CAA Case pending n/a n/a 
Chambers of Commerce of the USA v. EPA; 

7/29/2010 (10-1131) No.10-1199; O.C. Circuit Chambers of Commerce of the USA CM consolidated consolidated consolidated 

Georgia Coalition for Sound Environmental 

7/30/2010 (10-1131) Policy v. EPA; No. 10-1200; O.C. Circuit Georgia Coalition for Sound Environmental Policy CAA consolidated consolidated consolidated 

National Mining Association v. EPA; No. 10-

7/30/2010 (10-1131) 1201; D.C. Circuit National Mining Association CAA consolidated consolidated consolidated 
American Farm Bureau Federation v. EPA; 

7/30/2010 (10-1131) No. 10-1202; D.C. Circuit American Farm Bureau Federation CAA consolidated consolidated consolidated 
Peabody Energy Company v. EPA; No. 10-

7/30/2010 (10-1131) 1203; O.C. Circuit Peabody Energy Company CAA consolidated consolidated consolidated 

Energy-Intensive Manufacturers' Working 
Group on Greenhouse Gas Regulation v. Energy-Intensive Manufacturers' Working Group on 

8/2/2010 (10-1131) EPA; No. 10-1206; O.C. Circuit Greenhouse Gas Regulation CAA consolidated consolidated consolidated 

26 •Some amounts are stipulated~ either as part of or subsequent to a settlement on some or all of the substance of the case, while others may be determined by court order 



Suits under the CAA filed from 10/1/200S through 10/13/2011 

Lead Court Decision Fees&Costs 

Date Opened (secondary) case Information Plaintiffs/Petitioners Statute Outtome/ Disposition Date Paid• 

Landmark Legal Foundation, et al. v. EPA; 

8/2/2010 (10-1131) No.10-1208; D.C. Circuit Landmark Legal Foundation; Marie Reed Levin CAA consolidated consolidated consolidated 

National Alliance of Forest Owners, et al. v. American Forest & Paper Association, Inc.; National 

8/2/2010 (10-1131) EPA; No. 10-1209; D.C. Circuit Alliance of Forest Owners CAA consolidated consolidated consolidated 

National Federation of Independent 

8/2/2010 (10-1131} Business v. EPA; No.10-1219; D.C. Circuit National Federation of Independent Business CAA consolidated consolidated consolidated 

Greg Abbott, Attorney General of Texas; Rick Perry, 

Governor of Texas; State of Texas; Texas 

Commission on Environmental Quality; Texas 

General Land Office; Texas Public Utilities 

Rick Perry, Governor of Texas, et al. v. EPA; Commission; Texas Railroad Commission; Texas 

8/2/2010 (10-1131) No. 10-1222; D.C. Circuit Department of Agriculture CAA consolidated consolidated consolidated 

Center for Biological Diversity v. EPA; No. 

8/2/2010 (10-1131} 10-120S; D .C. Circuit Center for Biological Diversity CAA consolidated consolidated consolidated 

South Carolina Public Service Authority v. 

8/2/2010 (10-1131) EPA; No. 10-1207; D.C. Circuit South carolina Public Service Authority CAA consolidated consolidated consolidated 

Haley Barbour, Governor of the State of Mississippi; 

State of Alabama; State of Nebraska; State of North 

State of Alabama, et al. v. EPA; No. 10- Dakota; State of South Carolina; State of South 

8/2/2010 (10-1131) 1211; D.C. Circuit Dakota CAA consolidated consolidated consolidated 

Utifrty Air Regulatory Group v. EPA; No. 10-

8/2/2010 (10-1131) 12U; D.C. Circuit Utility Air Regulatory Group CAA consolidated consolidated consolidated 

Missouri Joint Municipal Electric Utility 

Commission v. EPA; No. 10-1213; D.C. 

8/2/2010 (10-1131) Circuit Missouri Joint Municipal Electric Utility Commission CAA consolidated consolidated consolidated 

Clean Air Implementation Project v. EPA; 

8/2/2010 (10-1131) No. 10-1216; D.C. Circuit Clean Air Implementation Project CAA consolidated consolidated consolidated 

National Environmental Development 

Association's Clean Air Project v. EPA; No. National Environmental Development Association's 

8/2/2010 (10-1131) 10-1210; D.C. Circuit Clean Air Project CAA consolidated consolidated consolidated 

Portland Cement Association v. EPA; No. 

8/2/2010 (10-1131) 10-1220; D.C. Circuit Portland Cement Association CAA consolidated consolidated consolidated 

Louisiana Department of Environmental 

8/2/2010 (10-1131) Quality v. EPA; No. 10-1221; D.C. Circuit Louisiana Department of Environmental Quality CAA consolidated consolidated consolidated 

Cfmoto Powersports, Inc. v. EPA; No. 0:10-

8/2/2010 0:10-G'-3279 CV-3279; D. MN Cfmoto Powersports, Inc. CAA Dismissed 1/31/2011 $0.00 

27 • Some amounts are stipulated, either as part of or subsequent to a settlement on some or all of the substance of the case. while others may be determined by court order. 



Suits under the CAA filed from 10/1/2005 through 10/13/2011 

Lead Court Decision Fees&Costs 
Date Opened (secondary) case Information Plaintiffs/Petitioners Statute Outwme/ Dlsoosition Date Paid• 

American Frozen Food; Institute American 

Petroleum; Institute Brick Industry; Association Corn 

Refiners Association, Inc.; Glass Packaging Institute; 

Independent Petroleum Association of America; 

Michigan Manufacturers Association; Mississippi 

Manufacturers Association; National Association of 
Home Builders; National Association of 

Manufacturers; National Oilseed Processors 

Association; National Petrochemical & Refiners 

Association; Tennessee Chamber of Commerce and 

Industry; West Virginia Manufacturers Association; 

Western States Petroleum Association; Wisconsin 

National Association of Manufacturers, et Manufacturers and Commerce; Glass Association of 

8/6/2010 (10-1131) al. v. EPA; No.10-1218; O.C. Circuit North America CAA consolidated consolidated consolidated 

Sierra Clubv. EPA; No.10-1215; O.C. 

8/9/2.010 (09-1018) Circuit Sierra Club CAA consolidated consolidated consolidated 

Natural Resources Defense Council, et al. v. Coalition for a Safe Environment; Natural Resources 

8/12/2010 2:10-CV-6029 EPA; No. 2:10-CV-6029; N.D. CA Defense Council CAA Case stayed pursuant to CO 2/8/2010 n/a 

Alpha Natural Resources, Inc.; Coalition for 

Responsible Regulation, Inc.; Great Northern Project 

Development, LP.; Industrial Minerals Association -

Coalition for Responsible Regulation, Inc., North America; National cattlemen's Beef 
8/13/2010 (09-1322) et al. v. EPA; No. 10-1234; D.C. Circuit Association; Rosebud Mining Company CAA consolidated consolidated consolidated 

Chamber of Commerce of the United 

States of America v. EPA; No. 10-1235; D.C. Chamber of Commerce of the United States of 

8/13/2010 (09-1322) Circuit America CAA consolidated consolidated consolidated 

28 • Some amounts are stipulated, either as part of ex subsequent to a settlement on some or all of the substance of the case, while others may be determined by court order. 



Suits under the CAA filed from 10/1/2005 through 10/13/2011 

lead Court Decision Fees&Costs 
Date Opened (secondary) Caselnfonnation Plaintiffs/~rs Statute Outmme/ Disposition Dall! Paid. 

Collins Industries, Inc.; Collins Trucking Company, 

Inc.; Dan Burton, U.S. Representative, Indiana 5th 
District; Dana Rohrabacher, U.5. Representative, 

California 46th District; Georgia Agribusiness 

Council, Inc;. Georgia Motor Trucking Association, 

Inc.; J&M Tank Lines, Inc.; Jack Kingston, U.S. 

Representative, Georgia 1st District; John Linder, 

U.S. Representative, Georgia 7th District; John 

Shadegg, U.S. Representative, Arizona 3rd District; 

John Shimkus, U.S. Representative, Illinois 19th 
District; kennesaw Transportation, Inc.; kevin Brady, 

U.S. Representative, Texas 8th District; Langboard, 

Inc. - MDF; l.angboard, Inc. - OSB; Langdale 

Chevrolet-Pontiac, Inc.; Langdale Farms, LLC; 

Langdale Ford Company; Langdale Forest Products 

Company; Langdale Fuel Company; Lynn 

Westmoreland, U.S. Representative, Georgia 3rd 

District; Marsha Blackburn, US. Representative, 

Tennessee 7th District; Michele Bachmann, U.S. 

Representative, Minnesota 6th District; Paul Broun, 

U.S. Representative, 10th District; Phil Gingrey, U.S. 

Representative, Georgia 11th District; Southeast 

Trailer Mart, Inc.; Southeastern legal Foundation, 

Inc.; Steve king, U.S. Representative, Iowa 5th 

Southeastern legal Foundation, Inc., et al. District; The Langdale Company; Tom Price, U.S. 

8/17/2010 (09-1322) v. EPA; No. 10-1239; D.C. Circuit Representative, Georgia 6th District CAA consolidated consolidated consolidated 
Peabody Energy Company v. EPA; No. 10-

8/20/2010 (09-1322) 1245; D.C. Circuit Peabody Energy Company CAA consolidated consolidated consolidated 

National Environmental Development 

Association's Clean Air Project v. EPA; No. National Environmental Development Association's 

8/23/2010 10-1252 10-1252; D.C. Circuit Clean Air Project CAA case pending n/a n/a 
Montana Sulphur & Chemical Co. v. EPA; 

8/23/2010 (10-1252) No. 10-1254; D.C. Circuit Montana Sulphur & Chemical Co. CAA consolidated consolidated consolidated 

So2 Naaqs Coalition, et al. v. EPA; No. 10-

8/23/2010 (10-1252) 125S; D.C. Circuit So2 Naaqs Coalition; Utility Air Regulatory Group CAA consolidated consolidated consolidated 
Asarco llCv. EPA; No.10-12S6; D.C. 

8/23/2010 (10-1252) Circuit Asarco UC CAA consolidated consolidated consolidated 

State of North Dakota v. EPA; No. 10-1258; 

8/23/2010 (10-1252) D.C. Circuit State of North Dakota CAA consolidated consolidated consolidated 

State ofTens, et al. v. EPA; No. 10-1259; State of Texas; Texas Commission on Environmental 

8/23/2010 (10-1252) D.C. Circuit Quality CAA consolidated consolidated consolidated 
Sierra Oub, et al. v. EPA; No.10-5280; D.C. 

8/28/2010 1234796 Circuit Sierra Oub; Valley Watch CAA Decided in EPA's Favor 7/1/2011 $0.00 

Imperial County Air Pollution Control 

9/3/2010 10-72709 District v. EPA; No. 10-72709; 9th Circuit Imperial County Air Pollution Control District CM Case pending n/a n/a 

29 • Some amowrts are stipulated, either as part of or subsequent to a settlement on some or all of the substance of the case, while others may be determined by court onler. 



Suits under the CAA filed from 10/1/2005 through 10/13/2011 

lead Court Decision Fees&Costs 
Date Opened (secondary) Case Information Plaintiffs/Petitioners Statute Outcome/ Disposition Date Paid• 

Greg Abbott, Attorney General of Texas; Rick Perry, 

Governor of Texas; State of Texas; Texas Agriculture 

State of Texas, et al. v. EPA; No.10-1281; Commission; Texas Commission on Environmental 

9{7/2010 (09-1322) D.C. Circuit Quality; Texas Public Utilities Commission CAA consolidated consolidated consolidated 

California Department of Parks and 

Recreation v. EPA; No.10-72729; 9th 

9/8/2010 (10-72709) Circuit California Department of Parks and Recreation CAA Consolidated consolidated consolidated 

3:10-CV- Sierra Oub, et al. v. EPA; No. 3:10-CV- Case stayed pursuant to CD; fees pursuant 

9/9/2010 04060-EDL 04060-EDL; N.D. CA Sierra Oub; WildEarth Guardians CM to underlying litigation via settlement 11/30/2011 $27,300.00 

American Forest & Paper Association, Inc. 

9/10/2010 10-1284 v. EPA; No.10-1284; D.C. Circuit American Forest & Paper Association, Inc. CM Held in Abeyance n/a n/a 

American Chemistry Council; American Petroleum 

Institute; Chambers of Commerce of the USA; 

National Association of Manufacturers; National 

National Association of Manufacturers, et Petrochemical & Refiners Association; Texas 

9/13/2010 (10-60614) al. v. EPA; No. 10-60748; 5th Circuit Association of Business; Texas Chemical Council CAA consolidated consolidated consolidated 

Sierra Oub v. EPA; No. 1:10-CV-1541; D. 

9/14/2010 1:10-CV-1541 D.C. Sierra Club CAA Stayed n/a n/a 

WildEarth Guardians v. EPA; No. 6:10-CV-

9/21/2010 6:10-CV-877 877;0. NM WildEarth Guardians CAA Dismissed following CD 7/1/2011 $2,800.00 

WiklEarth Guardians v. EPA; No. 1:10-CV-

9/23/2010 1:10-CV-2336 2336; D.CO WildEarth Guardians CAA Dismissed 12/16/2010 $0.00 

Pacific Legal Foundation v. EPA; No.10-

10/7/2010 (09-l322) l310; D.C. Circuit Pacific Legal Foundation CM consolidated consolidated consolidated 

Competitive Enterprise Institute, et al. v. Competitive Enterprise Institute; Freedomworks; 

10/8/2010 (09-1322) EPA; No. 10-1318; D.C. Circuit Science and Environmental Policy Project CM consolidated consolidated consolidated 

Commonwealth of Virginia v. EPA; No. 10-

10/8/2010 (09-1322) 1319; D.C. Circuit Commonwealth of Virginia CM consolidated consolidated consolidated 

Utility Air Regulatory Group v. EPA; No. 10-

10/12/2010 (09-1322) 1320; D.C. Circuit Utility Air Regulatory Group CAA consolidated consolidated consolidated 

Ohio Coal Association v. EPA; No. 10-1321; 

10/12/2010 (09-1322) O.C. Circuit Ohio Coal Association CAA consolidated consolidated consolidated 

WildEarth Guardians, et al. v. EPA; No. 

10/12/2010 3:10-CV-4603 3:10-CV-4603; N.D. CA WildEarth Guardians; Elizabeth Crowe CM Dismissed following settlement 3/16/2011 $20,000.00 

Engine Manufacturers Association v. EPA; 

10/18/2010 10-1331 No. 10-1331; D.C. Circuit Engine Manufacturers Association CM Held in Abeyance n/a n/a 

American Petroleum Institute v. EPA; No. 

10/19/2010 (10-1331) 10-1334; D.C. Circuit American Petroleum Institute CM consolidated consolidated consolidated 

Gas Processors Association v. EPA; No. 10-

10/19/2010 (10-1331) 133S; D.C. Circuit Gas Processors Association CAA consolidated consolidated consolidated 

EnerNOC, Inc., et al. v. EPA; No. 10-1336; EnergyConnect, Inc.; EnerNOC, Inc.; lnnoventive 

10/19/2010 (10-1331) D.C. Circuit Power, LLC CAA consolidated consolidated consolidated 

30 • Some amounts are stipulated. either as part of or subsequent to a settlement on some or all of the substance of the case, while others may be determined by court order. 



SuitS under the CAA filed from 10/1/2005 through 10/13/2011 

lead Court Decision Fees&Costs 

Date Opened (secondary) Case Information Plaintiffs/Petitioners Statute Outc.ome/ Disposition Date Paid• 

Interstate Natural Gas Association of 

10/19/2010 (10-1331) America v. EPA; No. 10-1337; D.C. Circuit Interstate Natural Gas Association of America CAA consolidated consolidated consolidated 

Exterran Energy Solutions, LP., et al. v. 

10/20/2010 (10-1331) EPA; No.10-1338; D.C. Circuit Exterran Energy Solutions, LP.; EXLP Operating LLC CAA consolidated consolidated consolidated 

Kentucky Environmental Foundation v. 

10/22/2010 1:10-CV-1814 EPA; No. 1:10-CV-1814; D. D.C. Kentucky Environmental Foundation CAA case stayed pursuant to CD 9/20/2011 n/a 
Honeywell International, Inc., et al. v. EPA; Honeywell International, Inc.; E. I. du Pont de 

10/26/2010 10-1347 No. 10-1347; D.C. Circuit Nemours and Company CAA case pending n/a n/a 

Honeywell International, Inc., et al. v. EPA; E. I. du Pont de Nemours and Company; Honeywell 

10/26/2010 (10-1347) No. 10-1348; D.C. Circuit International, Inc. CAA consolidated consolidated consolidated 

Honeywell International, Inc., Inc. v. EPA; E. I. du Pont de Nemours and Company; Honeywell 

10/26/2010 (10-1347) No. 10-1349; D.C. Circuit International, Inc. CAA consolidated consolidated consolidated 

Honeywell International, Inc., et al. v. EPA; E. I. du Pont de Nemours and Company; Honeywell 

10/26/2010 (10-1347) No. 10-1350; O.C. Circuit International, Inc. CAA consolidated consolidated consolidated 

Portland Cement Association v. EPA; No. 

11/S/2010 10-1358 10-1358; D.C. Circuit Portland Cement Association CAA Decided in EPA's favor 12/9/2011 $0.00 

Portland Cement Association v. EPA; No. Decided partly in EPA 's favor and partly in 

11/S/2010 10-1359 10-1359; 0.C. Circuit Portland Cement Association CAA Petitioner's favor 12/9/2011 $0.00 

Lehigh Cement Company v. EPA; No. 10-

11/5/2010 (10-1359) 1361; D.C. Circuit Lehigh Cement Company CAA consolidated consolidated consortdated 

ll/S/2010 (10-1359) Cemex v. EPA; No.10-1368; D.C. Circuit Cemex CAA consolidated consolidated consoftdated 

Ash Grove Cement v. EPA; No. 10-1363; 

11/8/2010 (10-1358) D.C. Circuit Ash Grove Cement CAA consolidated consolidated consolidated 

Riverside Cement Company, et al. v. EPA; 

11/8/2010 (10-1358) No. 10-1366; D.C. Circuit Riverside Cement Company; lXI Operations, Inc. CAA consolidated consolidated consolidated 

11/8/2010 (10-1358) Cemex v. EPA; No. 10-1367; D.C. Circuit Cemex CAA consolidated consolidated consolidated 

Lafarge North America, Incorporated; Lafarge 

Lafarge North America, Incorporated, et Midwest Incorporated; Lafarge Building Materials, 

11/8/2010 (10-1358) al. v. EPA; No. 10-1369; D.C. Circuit Incorporated CAA consolidated consolidated consolidated 

Eagle Materials, Inc. v. EPA; No.10-1373; 

11/8/2010 (10-1358) D.C. Circuit Eagle Materials, Inc. CAA consolidated consolidated consoftdated 

Holcim (US) Inc. v. EPA; No. 10-1375; O.C. 

11/8/2010 (10-1358) Circuit Holcim (US) Inc. CAA consolidated consolidated consolidated 

Sierra Club, et al. v. EPA; No. 10-1376; D.C. 

11/8/2010 (10-1358) Circuit Natural Resources Defense Council; Sierra Club CAA consolidated consolidated consorldated 

Desert Citizens Against Pollution; Downwinders at 

Downwinders at Risk, et al. v. EPA; No.10- Risk; Friends of Hudson; Huron Environmental 

11/8/2010 (10-1358) 1379; D.C. Circuit Activist league; Montanans Against Toxic Burning CAA consolidated consolidated consolidated 

Ash Grove Cement v. EPA; No. 10-1364; 

11/8/2010 (10-1359) O.C. Circuit Ash Grove Cement CAA consolidated consolidated consolidated 

TXI Operations, Inc. et al. v. EPA; No. 10-

11/8/2010 (10-1359) 1365; O.C. Circuit TXI Operations, Inc.; Riverside Cement Company CAA consolidated consolidated consolidated 

Natural Resources Defense Council v. EPA; 

11/8/2010 (10-1359) No. 10-1371; D.C. Circuit Natural Resources Defense Council CAA consolidated consolidated consorldated 

31 • Some •mounts are stipui.ted, either•• part of or subsequent to• sO'ttlernent on some or all of ttie substance ol lfle ase, while others may be ~ined by court order. 
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lead Court Decision Fees&Costs 
Date Opened (secondary) case Information Plaintiffs/Petitioners Statute Outr:ame/ Disposition Date Paid. 

Eagle Materials, Inc. v. EPA; No.10-1372; 
11/8/2010 (10-1359) D.C Circuit Eagle Materials, Inc. CAA consolidated consolidated consolidated 

Holcim (US) Inc. V. EPA; No. 10-1374; D.C. 

11/8/2010 (10-13S9) Circuit Holcim (US) Inc. CAA consolidated consolidated consolidated 

Tile Council of North America, Inc. v. EPA; 

11/8/2010 (10-1359) No.10-1377; O.C. Circuit Tile Council of North America, Inc. CAA consolidated consolidated consolidated 

Desert Citizens Against Pollution; Desert Rock 

Energy Company, LLC; Downwinders at Risk; Friends 

Sierra Oub, et al. v. EPA; No. 10-1378; D.C. of Hudson; Huron Environmental Activist League; 

11/8/2010 (10-1359) Circuit Montanans Against Toxic Burning; Sierra Oub CAA consolidated consolidated consolidated 

Lafarge North America, Incorporated, et Lafarge Midwest Incorporated; Lafarge North 

11/8/2010 (10-1359) al. v. EPA; No. 10-1370; D.C. Circuit America, Incorporated CAA consolidated consolidated consolidated 

American Frozen Food Institute; American Meat 

Institute; American Petroleum Institute; Grocery 

Manufacturers Association; National Chicken 

Council; National Council of Chain Restaurants of the 

National Retail Federation; National Meat 

Grocery Manufacturers Association, et al. Association; National Pork Producers Council; 

11/9/2010 10-1380 v. EPA; No.10-1380; O.C. Circuit National Turkey Federation; Snack Food Association CAA Case pending n/a n/a 

Luminant Generation Company, LLC; Oak Grove 

Management Company LLC; Big Brown Power 

Luminant Generation Company, LLC, et al. Company, llC; Luminant Mining Company, LLC; 

11/12/2010 10-60891 v. EPA; No. 10-60891; 5th Circuit Sandow Power Co LLC CAA case pending n/a n/a 
State ofTexas v. EPA; No. 10-60891; 5th 

11/12/2010 (10-60891) Circuit State of Texas CAA consolidated consolidated consolidated 

Chamber of Commerce of the United States of 

America; Texas Association of Business; Texas 

Texas Oil and Gas Association, et al. v. EPA; Association of Manufacturers; Texas Oil and Gas 

11/12/2010 (10-60891) No. 10-60459; Sth Circuit Association CAA consolidated consolidated consolidated 

Center for Biological Diversity v. EPA; No. 

11/16/2010 (10-1131) 10-1388; D.C. Circuit Center for Biological Diversity CAA consolidated consolidated consolidated 

WildEarth Guardians v. EPA; CAA 10-04; 

11/18/2010 CAA 10-04 EAB WildEarth Guardians CAA case pending n/a n/a 

Zen-Noh Grain Corporation v. EPA; No. 

11/19/2010 2:10-CV-4367 2:10-CV-4367; E.D. LA Zen-Noh Grain Corporation CAA Stayed n/a n/a 

Sierra Club, et al. v. EPA; No. 10-1872; National Parks Conservation Association; Sierra 

11/29/2010 10-1872 W.D.WA Club; Northwest Environmental Defense Center CAA Dismissed following settlement 4/27/2011 $6,207.92 
Concerned Citizens Around Murphy v. EPA; Dismissed after acting on the claim; fees 

12/1/2010 2:10-CV-4444 No. 2:10-CV-4444; E.O. LA Concerned Citizens Around Murphy CAA pursuant to settlement 9/7/2011 $3,000.00 

Big Brown Power Company, LLC; luminant 

Luminant Generation Company, LLC, et al. Generation Company, LLC; Oak Grove Management 

12/8/2010 10-60934 v. EPA; No. 10-60934; 5th Circuit Company LLC; Sandow Power Co LLC CAA case pending n/a n/a 
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Date Opened (secondary) case tnfonnation Plaintiffs/Petitioners Statute Outmme/ Disposition Date Paid* 

Sierra Club v. EPA; No. 1:10-CV-2112; D. Case stayed pursuant to CD; fees pursuant 

12/13/2010 1:10-CV-2112 D.C. Sierra Club CAA to underlying litigation via settlement 10/3/2011 $13,500.00 
Rick Perry, Governor of Texas; State of Texas; Texas 

Commission on Environmental Quality; Texas 

Department of Agriculture; Texas General land 

State ofTexas, et al. v. EPA; No. 10-60961; Office; Texas Public Utilities Commission; Texas 

12/15/2010 (11-1037) 5th Circuit Railroad Commission CAA consolidated consolidated consolidated 
Sierra Oub v. EPA; No. 10-1413; D.C. 

12/17/2010 10-1413 Circuit Sierra Club CAA Pending n/a n/a 

Alliance of Automobile Manufacturers; Association 

of International Automobile Manufacturers; 

Alliance of Automobile Manufacturers, et National Marine Manufacturers Association; 

12/20/2010 (10-1380) al. v. EPA; No. 10-1414; D.C. Circuit Outdoor Power Equipment Institute CAA consolidated consofldated consolidated 

Chabot-las Positas Community College 

12/20/2010 10-73870 District v. EPA; No. 10-73870; 9th Circuit Chabot-las Positas Community College District CAA Pending n/a n/a 

State of Texas, et al. v. EPA; No. 10-1415; State of Texas; Texas Commission on Environmental 

12/20/2010 10-1415 D.C. Circuit Quality CAA Held in abeyance n/a n/a 
Greg Abbott, Attorney General of Texas; Rick Perry, 

Governor of Texas; State of Texas; Texas 

Commission on Environmental Quality; Texas 

Department of Agriculture; Texas General land 

State of Texas, et al. v. EPA; No. 10-1425; Office; Texas Public Utilities Commission; Texas 

12/30/2010 10-142S D.C. Circuit Railroad Commission CAA Case pending n/a n/a 

Alaska Wilderness League; Center for Biological 

Diversity; Native Village of Point Hope; Natural 

Resources Defense Council; Northern Alaska 

Environmental Center; Ocean Conservancy; Oceana 

Pacific Environment; Resisting Environmental 

11-02, ocs In re: Shell Gulf of Mexico, Inc., et al. v. Destruction of Indigenous lands; Sierra Club; 

1/1/2011 Appeal EPA; No. 11-02, OCS Appeal; EAB Wilderness Society CAA Decided in EPA's favor 1/12/2012 $0.00 

WildEarth Guardians, et al. v. EPA; No. Case stayed pursuant to CD; fees pursuant 

1/2/2011 l:ll-CV-0001 1:11-CV-1; D. CO WildEarth Guardians; Environmental Defense Fund CAA to underlying litigation via settlement 9/27/2011 $23,545.00 

National Petrochemical & Refiners National Petrochemical & Refiners Association; 

Association, et al. v. EPA; No. 11-1002; D.C. Western States Petroleum Association; International 

1/3/2011 (10-1380) Circuit liquid Terminals Association CAA consolidated consolidated consolidated 

1/3/2011 1:11-CV-35 Sierra Club v. EPA; No. l:ll-CV-35; D. D.C. SierraOub CAA Case pending n/a n/a 
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Citizens for Environmental Justice; Community In-

Powerment Development Association; 

Environmental Integrity Project; Sierra Club; 

Environment Texas Citizen Lobby, Inc.; Texas 

Environmental Integrity Project, et al. v. Environmental Justice Advocacy Services Air Alliance 

1/7/2011 (10-60934) EPA; No. 11-; 5th Circuit Houston CAA consolidated consolidated consolidated 

3:11-CV- WildEarth Guardians, et al. v. EPA; No. 

1/12/2011 00190 3:11-CV-190; N.D. CA Sierra Oub; WildEarth Guardians CAA Case stayed pursuant to CD 10/20/2011 n/a 

City of carlsbad v. EPA; No. 11-70147; 9th 

1/13/2011 11-70147 Circuit City of carlsbad CAA Dismissed 12/12/2011 $0.00 

Sierra Club v. EPA; No. 1:11-CV-100; D. 

1/13/2011 1:11-CV-100 D.C Sierra Club CAA Case pending n/a n/a 

Robert Simpson, et al. v. EPA; No. 11-

1/18/2011 11-70196 70196; 9th Circuit Robert Simpson; Robert Sarvey CAA Dismissed 3/9/2011 $0.00 

Lehigh Cement Company v. EPA; No. 11-

1/19/2011 (10-1359) 1012; D.C. Circuit Lehigh Cement Company CAA consolidated consolidated consolidated 

American Gas Association v. EPA; No. 11-

1/28/2011 11-1020 1020; D.C. Circuit American Gas Association CAA Held in abeyance n/a n/a 

Gas Processors Association v. EPA; No. 11-

1/28/2011 (11-1020) 1023; D.C. Circuit Gas Processors Association CAA consolidated consolidated consolidated 

3M Company v. EPA; No. 11-1022; D.C. 

1/28/2011 11-1022 Circuit 3M Company CAA Case pending n/a n/a 

Chesapeake Energy Corporation, et al. v. Chesapeake Energy Corporation; American 

1/31/2011 (11-1020) EPA; No. 11-102S; D.C. Circuit Exploration & Production Council CAA consolidated consolidated consolidated 

American Petroleum Institute v. EPA; No. 

1/31/2011 (11-1020) 11-1026; D.C. Circuit American Petroleum Institute CAA consolidated consolidated consolidated 

Interstate Natural Gas Association of 

1/31/2011 (11-1020) America V. EPA; No.11-1027; o.c. Circuit Interstate Natural Gas Association of America CAA consolidated wnsolidated consolidated 

Semiconductor Industry Association v. EPA; 

1/31/2011 (11-1022) No. 11-1024; No. O.C. Circuit Semiconductor Industry Association CM wnsolidated consolidated consolidated 

Friends ofthe Earth v. EPA; No. 11-1030; 

2/7/2011 (10-1107) D.C. Circuit Friends of the Earth CAA consolidated consolidated consolidated 

Alpha Natural Resources, Inc.; Coalition for 

Responsible Regulation, Inc.; Great Northern Project 

Development, LP.; Industrial Minerals Association -

Coalition for Responsible Regulation, Inc., North America; National cattlemen's Beef 

2/9/2011 (11-1037) et al. v. EPA; No. 11-60085; 5th Circuit Association; Rosebud Mining Company CAA consolidated consolidated consolidated 

State of Wyoming v. EPA; No. 11-9504; 

2/10/2011 (11-1037) 10th Circuit State of Wyoming CAA consolidated consolidated consolidated 

State of Wyoming V. EPA; No. 11-9505; 

2/10/2011 (11-1037) 10th Circuit State of Wyoming CAA consolidated consolidated consolidated 

Utility Air Regulatory Group v. EPA; No. 11-

2/11/2011 11-1037 1037; D.C. Circuit Utility Air Regulatory Group CAA Case pending n/a n/a 

National Mining Association v. EPA; No. 11-

2/11/2011 (11-1037) 1039; O.C. Circuit National Mining Association CAA consolidated consolidated consolidated 

34 • Some amounts are stipulated, either as part of or subsequent to a settlement on some or all of the substance of the case, while others may be determined by court order. 



Suits under the CAA filed from 10/1/2005 through 10/13/2011 
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Peabody Energy Company v. EPA; No. 11-

2/11/2011 (11-1037) 1040; D.C. Circuit Peabody Energy Company CAA consolidated consolidated consolidated 

National Mining Association v. EPA; No. 11-

2/11/2011 (11-1037) 9508; 10th Circuit National Mining Association CAA consolidated consolidated consolidated 

Utility Air Regulatory Group v. EPA; No. 11-

2/11/2011 (11-1037) 9509; 10th Circuit Utility Air Regulatory Group CAA consolidated consolidated consolidated 

Greg Abbott, Attorney General of Texas; Rick Perry, 

Governor of Texas; State of Texas; Texas 

Commission on Environmental Quality; Texas 

Department of Agriculture; Texas General Land 

Office; Texas Railroad Commission; Barry 

State of Texas, et al. v. EPA; No. 11-1038; Smitherman, Texas Public Utility Commission; Texas 

2/11/2011 (11-1037) D.C. Circuit Railroad Commission CAA consolidated consolidated consolidated 

SIP/FIP Advocacy Group v. EPA; No. 11-

2/11/2011 (11-1037) 1041; O.C. Circuit SIP/FIP Advocacy Group CAA consolidated consolidated consolidated 

SIP/FIP Advocacy Group v. EPA; No. 10-

2/11/2011 (11-1037) 60961; 5th Circuit SIP/FIP Advocacy Group CAA consoridated consortdated consolidated 

National Mining Association v. EPA; No. 10-

2/11/2011 (11-1037) 60961; 5th Circuit National Mining Association CAA consolidated consolidated consolidated 

Alliance of Automobile Manufacturers; National 

Marine Manufacturers Association; Outdoor Power 

Alliance of Automobile Manufacturers, et Equipment Institute; Association of Global 

2/16/2011 (10-1380) al. v. EPA; No.11-1046; O.C. Circuit Automakers, Inc. CAA consolidated consolidated consolidated 

Sierra Club v. EPA; No. 3:11-CV-116; W.D. 

2/16/2011 3:11-CV-116 WI Sierra Oub CAA Case pending n/a n/a 

Utility Air Regulatory Group v. EPA; No. 11-

2/28/2011 (11-1037) 1060; D.C. Circuit Utility Air Regulatory Group CAA consolidated consolidated consolidated 

Utility Air Regulatory Group v. EPA; No.11-

2/28/2011 11-9517 9517; 10th Circuit Utility Air Regulatory Group CAA Dismissed; transferred to DC Circuit 8/15/2011 $0.00 

Utility Air Regulatory Group v. EPA; No. 11-

2/28/2011 (11-9517) 9516; 10th Circuit Utility Air Regulatory Group CAA consolidated consolidated consolidated 

Chase Power Development, llC v. EPA; No. 

2/28/2011 11-1062 11-1062; D.C. Circuit Chase Power Development, LLC CAA Case pending n/a n/a 

Utility Air Regulatory Group v. EPA; No. 11-

2/28/2011 (11-1037) 10S9; D.C. Circuit Utility Air Regulatory Group CAA consolidated consolidated consolidated 

Barry Smitherman, Texas Public Utility 

Commissioner; Donna Nelson, Texas Public Utility 

Commissioner; Greg Abbott, Attorney General of 
Texas; Kenneth Anderson, Texas Public Utirrty 

Commissioner; Rick Perry, Governor of Texas; State 

of Texas; Texas Commission on Environmental 

State of Texas, et al. v. EPA; No.11-1063; Quality; Texas Department of Agriculture; Texas 

3/1/2011 (11-1037) D .C. Circuit General Land Office; Texas Railroad Commission CAA consolidated consolidated consolidated 
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Lead Court Decision Fees&Costs 
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Alpha Natural Resources, Inc.; Coalition for 
Responsible Regulation, Inc.; Great Northern Project 
Development, LP.; Industrial Minerals Association -

Coalition for Responsible Regulation, Inc., North America; National Cattlemen's Beef 
3/1/2011 (11-1037) et al. v. EPA; No. 11-1075; D.C. Circuit Association; Rosebud Mining Company CAA consolidated consolidated consolidated 

Utility Air Regulatory Group v. EPA; No. 11-

3/1/2011 (11-1037) 1076; D.C. Circuit Utility Air Regulatory Group CAA consolidated consolidated consolidated 

SIP/FIP Advocacy Group v. EPA; No. 11-
3/1/2011 (11-1037) ion; o.c. Circuit SIP/FIP Advocacy Group CAA consolidated consolidated consolidated 

National Mining Association v. EPA; No.11-

3/1/2011 (11-1037) 1078; D.C. Circuit National Mining Association CAA consolidated consolidated consolidated 

National Environmental Development 
Association's Clean Air Project v. EPA; No. National Environmental Development Association's 

3/10/2011 (10-1252) 11-1073; O.C. Circuit Clean Air Project CAA consolidated consolidated consolidated 

Luminant Generation Company, LLC, et al. Big Brown Power Company, LLC; luminant 

3/10/2011 11-60158 v. EPA; No. 11-60158; 5th Circuit Generation Company, LLC CAA Held in abeyance n/a n/a 

American Frozen Food Institute; American Meat 
Institute; American Petroleum Institute; Grocery 
Manufacturers Association; National Chicken 
Council; National Council of Chain Restaurants of the 
National Retail Federation; National Meat 

Grocery Manufacturers Association, et al. Association; National Turkey Federation; Snack Food 

3/11/2011 (10-1380) v. EPA; No. 11-1072; D.C. Circuit Association CAA consolidated consolidated consolidated 

State of Texas v. EPA; No. 11-60171; 5th 

3/14/2011 (11-60158) Circuit State of Texas CAA consolidated consolidated consolidated 

Montana Sulphur & Chemical Co. v. EPA; 

3/15/2011 (10-1252) No. 11-1080; D.C. Circuit Montana Sulphur & Chemical Co. CM consolidated consolidated consolidated 

Asarco LLC v. EPA; No. 11-1081; D.C. 

3/17/2011 (10-1252) Circuit Asarco LLC CAA consolidated consolidated consolidated 

3/17/2011 {10-1252) ASARCO LLC v. EPA; No. 11-; D.C. Circuit ASARCOLLC CAA consolidated consolidated consolidated 

National Petrochemical & Refiners National Petrochemical & Refiners Association; 
Association, et al. v. EPA; No. 11-1086; D.C. Western States Petroleum Association; International 

3/21/2011 (10-1380) Circuit Liquid Terminals Association CAA consolidated consolidated consolidated 

(1:11-CV- Environmental Defense Fund v. EPA; No. 

3/24/2011 0001) 1:11-CV-743; D. CO Environmental Defense Fund CAA consolidated consolidated consolidated 
Friends ofthe Earth v. EPA; No. 11-1089; 

3/24/2011 (10-1107) O.C. Circuit Friends of the Earth CM consolidated consolidated consolidated 
So2 NAAQS Coalition, et al. v. EPA; No. 11-

3/25/2011 {10-1252) 1090; D.C. Circuit So2 NMQS Coalition; Utility Air Regulatory Group CAA consolidated consolidated consolidated 
Robert Simpson, et al. v. EPA; No. 11-

3/25/2011 11-70868 70868; 9th Circuit 6029 CAA Dismissed 5/11/2011 $0.00 
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Louisiana Department of Environmental Quality; 

State of North Dakota, et al. v. EPA; No. 11- State of Nevada; State of North Dakota; State of 

3/28/2011 (10-1252) 1092; D.C. Circuit Louisiana CAA consolidated consolidated consolidated 

Sierra Club v. EPA; No. l:ll-CV-636; D. Case stayed pursuant to CD; fees pursuant 

3/28/2011 l:ll-CV-636 D.C. Sierra Club CAA to underlying litigation via settlement 11/lS/2011 $S,1S9.S4 
Sierra Club v. EPA; No. 3:11-CV-236; W.D. 

3/31/2011 3:11-CV-236 WI Sierra Club CAA Dismissed following CD 10/6/2011 ss.000.00 
Center for Biological Diversity; Conservation Law 

Center for Biological Diversity, et al. v. EPA; Foundation; Natural Resources Defense Council of 

4/7/2011 11-1101 No.11-1101; D.C. Circuit Maine, Inc. CAA Case pending n/a n/a 
Alabama Power Co. v. EPA; No. 11-11549; 

4/8/2011 (08-16961) 11th Circuit Alabama Power Co. CAA consolidated consolidated consolidated 

United States Sugar Corporation v. EPA; 

4/14/2011 11-1108 No. 11-1108; D.C. Circuit United States Sugar Corporation CAA Held in abeyance n/a n/a 
Desert Citizens Against Pollution, et al. v. 

4/18/2011 11-1113 EPA; No. 11-1113; D.C. Circuit Desert Citizens Against Pollution; Sierra Club CAA Case pending n/a n/a 

National Wildlife Federation v. EPA; No.11-

4/18/2011 (11-1089) 1110; D.C. Circuit National Wildlife Federation CAA consolidated consolidated consolidated 

Navistar, lncv. EPA; No. 1:11-CV-769; D. 

4/21/2011 1:11-CV-769 D.C. Navistar, Inc CAA Case stayed pursuant to SA 6/21/2010 n/a 
WildEarth Guardians v. EPA; No. 11-9S27; 

4/25/2011 11-9S27 10th Orcuit WildEarth Guardians CAA Decided in EPA's favor 1/17/2012 $0.00 

California Communities Against Toxics, et California Communities Against Toxics; Communities 

4/27/2011 11-71127 al. v. EPA; No. 11-71127; 9th Circuit for a Better Environment CAA Dismissed following settlement 2/21/2012 $0.00 

American Coke and Coal Chemicals Institute; 

American Forest & Paper Association; American Iron 

and Steel Institute; American Municipal Power, Inc.; 

American Wood Council; Biomass Power 

Association; Chamber of Commerce of the United 

States of America; Com Refiners Association; 

National Association of Manufacturers; National 

American Forest & Paper Association, et al. Oilseed Processors Association; Society of Chemical 

4/29/2011 (11-1108) v. EPA; No. 11-1124; D.C. Circuit Manufacturers and Affiliates; Treated Wood Council CAA consolidated consolidated consolidated 
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American Coke and Coal Chemicals Institute; 

American Forest & Paper Association, Inc.; American 

Iron and Steel Institute; American Municipal Power, 

Inc;. American Wood Council; Biomass Power 

Association; Chamber of Commerce of the United 

States of America; Corn Refiners Association; 

National Association of Manufacturers; National 

Oilseed Processors Association; Rubber 

American Forest & Paper Association, Inc., Manufacturers Association; Society of Chemical 

4/29/2011 11-1125 et al. v. EPA; No. 11-1125; D.C. Circuit Manufacturers and Affiliates; Treated Wood Council CAA Held in abeyance n/a n/a 

Sierra aub v. EPA; No. 3:11-CV-315; W.D. 

4/29/2011 3:11-CV-315 WI Sierraaub CAA Case pending n/a n/a 

Barry Smitherman, Texas Public Utility 

Commissioner; Donna Nelson, Texas Public Utility 

Commissioner; Greg Abbott, Attorney General of 

Texas; Kenneth Anderson, Texas Public Utility 

Rick Perry, Governor of Texas, et al. v. EPA; Commissioner; Rick Perry, Governor of Texas; Texas 

5/4/2011 (10-1425) No.11-1128; O.C. Circuit Commission on Environmental CAA consolidated consolidated consolidated 

Snyder Computer Systems d.b.a. Wildfire 

5/6/2011 2:11-CV- 600 Motors v. EPA; No. 2:11-CV-600; w.o. PA Snyder Computer Systems d.b.a. Wildfire Motors CAA Dismissed 9/13/2011 $0.00 

National Association of Clean Water 

5/6/2011 11-1131 Agencies v. EPA; No.11-1131; O.C. Circuit National Association of Clean Water Agencies CAA Case pending n/a n/a 

American Petroleum Institute v. EPA; No. 

5/U/2011 (11-1108) 11-1134; D.C. Circuit American Petroleum Institute CAA consolidated consolidated consolidated 

American Chemistry Council v. EPA; No. 11 

5/17/2011 (11-1108) 1142; O.C. Circuit American Chemistry Council CAA consolidated consolidated consolidated 

Coalition for Responsible Waste 

Incineration v. EPA; No.11-1145; O.C. 

5/17/2011 (11-1108) Circuit Coalition for Responsible Waste Incineration CAA consolidated consolidated consolidated 

Coalition for Responsible Waste 

Incineration v. EPA; No. 11-1144; O.C. 

5/17/2011 (11-1125) Circuit Coalition for Responsible Waste Incineration CAA consolidated consolidated consolidated 

American Chemistry Council v. EPA; No. 11 

5/17/2011 11-1141 1141; O.C. Circuit American Chemistry Council CAA Held in abeyance n/a n/a 

Hatfield Township Municipal Authority v. 

5/18/2011 11-1167 EPA; No. 11-1167; O.C. Circuit Hatfield Township Municipal Authority CAA Case pending n/a n/a 
Waste Management, Inc. v. EPA; No. 11-

5/19/2011 (11-1108) 1149; O.C. Circuit Waste Management, Inc. CAA consolidated consolidated consolidated 

Waste Management, Inc. v. EPA; No. 11-

5/19/2011 (11-1108) 1147; O.C. Circuit Waste Management, Inc. CAA consolidated consolidated consolidated 

American Foundry Society, Inc. v. EPA; No. 

5/19/2011 (11-1108) 11-1152; O.C. Circuit American Foundry Society, Inc. CAA consolidated consolidated consolidated 
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Julander Energy Company v. EPA; No. 11-

S/19/2011 (11-1108) 1157; O.C. Circuit Julander Energy Company CAA consolidated consolidated consolidated 

Wisconsin Electric Power Company v. EPA; 

5/19/2011 (11-1108) No. 11-1166; D.C. Circuit Wisconsin Electric Power Company CAA consolidated consolidated consolidated 

Hatfield Township Municipal Authority v. 

5/19/2011 (11-1108) EPA; No. 11-1167; D.C. Circuit Hatfield Township Municipal Authority CAA consolidated consolidated consolidated 
Council of Industrial Boiler Owners v. EPA; 

5/19/2011 (11-1108) No.11-1159; D.C. Circuit Council of Industrial Boiler Owners CAA consolidated consolidated consolidated 
Auto Industry Forum v. EPA; No. 11-1160; 

5/19/2011 (11-1108} O.C. Circuit Auto Industry Forum CAA consolidated consofldated consolidated 
Tesoro Hawaii Corporation, et al. v. EPA; 

5/19/2011 (11-1108) No. 11-1162; D.C. Circuit Tesoro Hawaii Corporation; Hovensa, llC CAA consolidated consolidated consolidated 

Council of Industrial Boiler Owners v. EPA; 

S/19/2011 (11-1125} No. 11-1161; D.C. Circuit Council of Industrial Boiler Owners CAA consolidated consolidated consolidated 

American Foundry Society, Inc. v. EPA; No. 

5/19/2011 (11-1125) 11-1153; D.C. Circuit American Foundry Society, Inc. CAA consolidated consolidated consolidated 

Cement Kiln Recycling Coalition v. EPA; No. 

5/19/2011 (11-1125) 11-1154; D.C. Orcuit Cement Kiln Recycling Coalition CAA consolidated consolidated consoridated 

Portland Cement Association v. EPA; No. 

5/19/2011 (11-1125) 11-1154; O.C. Orcuit Portland Cement Association CAA consolidated consolidated consolidated 

Waste Management, Inc. v. EPA; No. 11-

S/19/2011 (11-112S) 1149; O.C. Orcuit Waste Management, Inc. CAA consolidated consolidated consoridated 

Auto Industry Forum v. EPA; No. 11-1163; 

S/19/2011 (11-1125) O.C. Orcuit Auto Industry Forum CAA consolidated consolidated consolidated 

Auto Industry Forum v. EPA; No. 11-1164; 

S/19/2011 (11-1125) O.C. Orcuit Auto Industry Forum CAA consolidated consolidated consolidated 

Julander Energy Company v. EPA; No. 11-

S/19/2011 (11-1141) 1156; O.C. Circuit Julander Energy Company CAA consolidated consolidated consolidated 

Sierra Club v. EPA; No. 11-1181; D.C. 

S/20/2011 (11-1108) Orcuit Sierra Club CAA consolidated consolidated consolidated 

State of Arkansas; Dustin McDaniel, Attorney 

General; State of Alabama; Luther Strange, Attorney 

State of Arkansas, et al. v. EPA; No. 11- General; State of Georgia; Sam Olens, Attorney 

5/20/2011 (11-1108) 1169; O.C. Grcuit General CAA consolidated consolidated consolidated 

American Home Furnishings Alliance, Inc. 

S/20/2011 (11-1108) v. EPA; No. 11-1170; D.C. Circuit American Home Furnishings Alliance, Inc. CAA consolidated consolidated consolidated 

JELDWEN, Inc. v. EPA; No. 11-1174; D.C. 

S/20/2011 (11-1108) Orcuit JELD-WEN, Inc. CAA consolidated consolidated consolidated 

Southeastern lumber Manufacturers 

Association, Inc. v. EPA; No. 11-1172; o.c. Southeastern Lumber Manufacturers Association, 

S/20/2011 (11-1108) Circuit Inc. CAA consorldated consolidated consolidated 

Utility Air Regulatory Group v. EPA; No. 11-

S/20/2011 (11-11081 1165; O.C. Circuit Utility Air Regulatory Group CAA consolidated consolidated consolidated 

Sierra Oub, et al. v. EPA; No. 11-1183; D.C. Huron Environmental Activist League; Montanans 

5/20/2011 (11-1125) Circuit Against Toxic Burning; Sierra Club CAA consolidated consolidated consolidated 

5/20/2011 (11-1125) Arippa v. EPA; No.11-1186; D.C. Circuit Arippa CAA consolidated consolidated consolidated 
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Suits under the CAA filed from 10/1/2005 through 10/13/2011 

Lead Court Decision Fees&Costs 

Date Opened (secondary) case Information Plaintiffs/Petitioners Statute Outcome/ Disposition Date Paid• 

Northern States Power Company v. EPA; 

5/20/2011 (11-1125) No. 11-1178; D.C. Circuit Northern States Power Company CAA consolidated consolidated consolidated 

American Petroleum Institute v. EPA; No. 

5/20/2011 (11-1125) 11-1180; D.C. Circuit American Petroleum institute CAA consolidated consolidated consolidated 

Edison Mission Energy v. EPA; No. 11-

5/20/2011 (11-1125) 1175; D.C. Circuit Edison Mission Energy CAA consolidated consolidated consolidated 

JELO-WEN, Inc. v. EPA; No. 11-1176; D.C. 

5/20/2011 (11-1125) Circuit JELD-WEN, Inc. CAA consolidated consolidated consolidated 

Eastman Chemical Company v. EPA; No. 11 

5/20/2011 (11-1125) 1171; O.C. Circuit Eastman Chemical Company CAA consolidated consolidated consolidated 

Ash Grove Cement Company v. EPA; No. 

5/20/2011 (11-1125) 11-1173; D.C. Circuit Ash Grove Cement Company CAA consolidated consolidated consolidated 

Sierra Oub v. EPA; No. 11-1184; D.C. 

5/20/2011 11-1184 Circuit Sierra Club CAA Case pending n/a n/a 

Sierra Clubv. EPA; No.11-1185; D.C. 

5/20/2011 (11-1131) Circuit Sierra Oub CAA consolidated consolidated consolidated 

Sierra Club v. EPA; No. 11-1182; D.C. 

5/20/2011 (11-1141) Circuit Sierra Club CAA consolidated consolidated consolidated 

Rhodia Inc. v. EPA; No.11-1188; o.c. 
5/23/2011 (11-1125) Circuit Rhodia Inc. CAA consolidated consolidated consolidated 

Utility Air Regulatory Group v. EPA; No. 11-

5/26/2011 11-1193 1193; 0.C. Circuit Utility Air Regulatory Group CAA Dismissed 11/18/2011 $0.00 

WildEarth Guardians v. EPA; No. 1:11-CV-

5/31/2011 l:ll-CV-461 461;0. NM WildEarth Guardians CAA Dismissed following settlement 11/14/2011 $1,000.00 

State of Oklahoma v. EPA; No. 5:11-CV-

5/31/2011 5:11-CV-0605 0605; W.D. OK State of Oklahoma CAA Dismissed 1/5/2012 $0.00 

American Petroleum Institute, et al. v. EPA; American Petroleum Institute; National 

5/31/2011 11-1194 No. 11-1194; O.C. Circuit Petrochemical & Refiners Association CAA Dismissed 9/28/2011 $0.00 

Ash Grove Cement; Cemex; Eagle Materials, Inc.; 

Holcim (US) Inc;. Lafarge Building Materials, 

Incorporated; Lafarge Midwest Incorporated; 

Lafarge North America, Incorporated; Lehigh 

Portland Cement Association, et al. v. EPA; Cement Company; Portland Cement Association; 

6/7/2011 (10-1359) No.11-1206; O.C. Circuit Riverside Cement Company; TXI Operations, Inc. CAA consolidated consolidated consolidated 

American Petroleum Institute v. EPA; No. 

6/8/2011 (11-1141) 11-1207; D.C. Circuit American Petroleum Institute CAA consolidated consolidated consolidated 

Council of Industrial Boiler Owners v. EPA; 

6/8/2011 (11-1141) No. 11-1208; D.C. Circuit Council of Industrial Boiler Owners CAA consolidated consolidated consolidated 

U.S. Magnesium LLC v. EPA; No. 11-9533; 

6/17/2011 2788202 10th Circuit U.S. Magnesium LLC CAA Case pending n/a n/a 

Sierra Club, et at. v. EPA; No. 4:11-CV-

6/23/2011 4:11-CV-3106 3106; N.D. CA Medical Advocates for Healthy Air; Sierra Oub CAA case pending n/a n/a 
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Suits under the CAA filed from 10/1/2005 through 10/13/2011 

Lead Court Decision Fees&Costs 
Date Opened (secondary) c.ase Information Plaintiffs/Petitioners Statute OutcDme/ Disposition Date Paid• 

Ash Grove Cement Company; Cemex; Eagle 

Materials, Inc.; Holcim {US) Inc.; Lafarge Building 

Materials, Incorporated; Lafarge Midwest 

Incorporated; Lafarge North America, Incorporated; 

Lehigh Cement Company; Portland Cement 

Portland Cement Association, et al. v. EPA; Association; Riverside Cement Company; TXI 

6/28/2011 11-1244 No. 11-1244; O.C. Circuit Operations, Inc. CAA Case pending n/a n/a 

Ash Grove Cement Company; Cemex; Eagle 

Materials, Inc.; Lafarge Building Materials, 

Incorporated; Lafarge Midwest Incorporated; 

Lafarge North America, Incorporated; Lehigh 

Portland Cement Association, et al. v. EPA; Cement Company; Portland Cement Association; 

6/28/2011 (11-1244) No. 11-1245; D.C. Circuit Riverside Cement Company; TXI Operations, Inc. CAA consolidated consolidated consolidated 
1:11-CV- Environmental Defense Fund v. EPA; No. 

6/30/2011 04492 1:11-CV-04492; S.0. NY Environmental Defense Fund CAA Stayed n/a n/a 

Utility Air Regulatory Group v. EPA; No. 11-

7/S/2011 (11-1128) 1247; D.C. Circuit Utility Air Regulatory Group CAA consolidated consolidated consolidated 

SIP/FIP Advocacy Group; Texas Association of 

SIP/FIP Advocacy Group, et al. v. EPA; No. Business; Texas Association of Manufacturers; Texas 

7/5/2011 (11-1128) 11-1250; D.C. Circuit Chemical Council CAA consolidated consolidated consolidated 

Chase Power Development, LLC v. EPA; 

7/5/2011 11-1249 No.11-1249; O.C. Circuit Chase Power Development, LLC CAA Case pending n/a n/a 

Navistar, Inc v. EPA; No. 1:11-CV-01234; 0. 

7/S/2011 1:11-CV-1234 o.c. Navistar, Inc. CAA Voluntarily dismissed by Plaintiff 3/8/2012 $0.00 

ATIC Launch Systems, Inc. v. EPA; No. 11-

7/6/2011 (10-1004) 1252; O.C. Circuit ATK Launch Systems, Inc. CAA consolidated consolidated consolidated 

Tooele County Utah, et al. v. EPA; No. 11-

7/6/2011 (10-1004) 1253; D.C. Circuit Tooele City Corporation; Tooele County Utah CAA consolidated consolidated consolidated 

Box Elder County, Utah, et al. v. EPA; No. Box Elder County, Utah; Brigham City Corporation, 

7/6/2011 (10-1004) 11-1254; O.C. Circuit Utah CAA consolidated consolidated consolidated 

American Road & Transportation Builders 

Association v. EPA; No.11-71897; 9th American Road & Transportation Builders 

7/8/2011 11-71897 Circuit Association CAA Stayed n/a n/a 

National Association of Home Builders v. 

7/8/2011 11-71905 EPA; No. 11-71905; 9th Circuit National Association of Home Builders CAA Dismissed 11/29/2011 $0.00 

American Road & Transportation Builders 

Association v. EPA; No.11-1256; o.c. American Road & Transportation Builders 

7/8/2011 11-1256 Circuit Association CAA Case pending n/a n/a 

Kentucky Environmental Foundation v. 

7/8/2011 1:11-CV-1253 EPA; No.1:11-CV-1253; 0. O.C. Kentucky Environmental Foundation CAA Held In abeyance n/a n/a 
Sierra Club v. EPA; No. 1:11-CV-1278; D. 

7/14/2011 (11-1108) D.C. Sierra Club CAA consolidated consolidated consolidated 

Robert Wagner v. EPA; No. 11-1261; O.C. 

7/14/2011 11-1261 Circuit Robert Wagner CAA Decided in EPA's favor 12/27/2011 $0.00 

41 •Some amounts are stipulated, either as part of or subsequent to a settlement on some or alt of the substance of the case, while -s may be d..tennined by court order. 



SuitS under the CAA filed from 10/1/2005 through 10/13/2011 

lead Court Decision Fees&Costs 
Date Opened (secondary) case Information Plaintiffs/Petitioners Statute Outct>me/ Disoosltlon Date Paid• 

Sierra Clubv. EPA; No.11-1263; D.C. 

7/15/2011 (11-1108) Circuit Sierra dub CAA consolidated consolidated consolidated 

Communities for a Better Environment; Natural 
Physicians For Social Responsibility Los Resources Defense Council; Physicians For Social 

Angeles Desert Citizens Against Pollution, Responsibility Los Angeles; Desert Citizens Against 

7/18/2011 2:11-CV-5885 et al. v. EPA; No. 2:11-CV-5885; C.D. CA Pollution CAA Case pending n/a n/a 
Medical Advocates for Healthy Air, et al. v. 

7/18/2011 4:11-CV-351S EPA; No. 4:11-CV-3S15; N.D. CA Medical Advocates for Healthy Air; Sierra Club CAA Case pending n/a n/a 

ALEC L,ALEC L., by and through his Guardian Ad 

Litem VICTORIA LOORZ GARRETT S., by and through 

his Guardian Ad Litem VALERIE SERRELS GRANTS., 

by and through his Guardian Ad Litem VALERIE 

ALEC L, by and through his Guardian Ad, SERRELS KIDS vs GLOBAL WARMING WildEarth 

7/27/2011 11-02203 et al. v. EPA; No. 11-02203; N.O. CA Guardians ZOE J., by and CAA Case pending n/a n/a 

El Comite para el Bienestar de Earlimart, et El Comite para el Bienestar de Earlimart; Association 

8/1/2011 3:11-CV-3779 al. v. EPA; No. 3:11-CV-3779; NO CA of Irritated Residents CAA Case stayed pursuant to CD 1/24/2012 n/a 

Center for Biological Diversity; Conservation Law 

Center for Biological Diversity, et al. v. EPA; Foundation; Georgia Forest Watch; Natural 

8/15/2011 (11-1101) No. 11-1285; O.C. Circuit Resources Council of Maine; Wild Virginia CAA consolidated consolidated consolidated 

National Mining Association v. EPA; No. 11-

8/17/2011 (11-1037) 1290; D.C. Circuit National Mining Association CAA consolidated consolidated consolidated 

Utility Air Regulatory Group v. EPA; No. 11-

8/17/2011 (11-1037) 1291; D.C. Circuit Utility Air Regulatory Group CAA consolidated consolidated consolidated 

Utility Air Regulatory Group v. EPA; No. 11-

8/17/2011 (11-1037) 1292; D.C. Circuit Utility Air Regulatory Group CAA consolidated consolidated consolidated 

Utility Air Regulatory Group v. EPA; No. 11-

8/17/2011 (11-1037) 1293; O.C. Circuit Utility Air Regulatory Group CAA consolidated consolidated consolidated 

State of Wyoming v. EPA; No.11-1287; 

8/17/2011 (11-1037) O.C. Circuit State of Wyoming CAA consolidated consolidated consolidated 

State of Wyoming v. EPA; No. 11-1288; 

8/17/2011 (11-1037) O.C. Circuit State of Wyoming CAA consolidated consolidated consolidated 

State of Wyoming v. EPA; No.11-1289; 

8/17/2011 (11-1037) O.C. Circuit State of Wyoming CAA consolidated consolidated consolidated 

Kaiser Aluminum Fabricated Products, LLC 

8/18/2011 11-3885 v. EPA; No.11-3885; 6th Circuit Kaiser Aluminum Fabricated Products, LLC CAA Case pending n/a n/a 
The Amalgamated Sugar Company LLC v. 

8/22/2011 11-7244S EPA; No. 11-72445; 9th Circuit The Amalgamated Sugar Company LLC CAA Stayed n/a n/a 
EME Homer City Generation, LP. v. EPA; 

8/23/2011 11-1302 No.11-1302; O.C. Circuit EME Homer City Generation, LP. CAA Case pending n/a n/a 
WildEarth Guardians v. EPA; No. 1:11-CV-

8/24/2011 1:11-CV-2227 2227; 0. co WildEarth Guardians CAA Stayed n/a n/a 
WildEarth Guardians v. EPA; No. 2:11-CV-

8/24/2011 2:11-CV-1661 1661; D.AZ WildEarth Guardians CAA Case pending n/a n/a 
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Suits under the CAA filed from 10/1/2005 through 10/13/2011 

lead Court Decision Fees &Costs 
Date Opened (secondary) CHe Information Plaintiffs/Petitioners Sutute OutaJme/ Disposition Date Paid. 

WildEarth Guardians v. EPA; No. 11-9552; 

8/29/2011 11-9552) 10th Circuit WildEarth Guardians CAA Case pending n/a n/a 

Environmental Defense Fund; Montana 

Environmental Information Center; National Parks 

Conservation Association; Our Children's Earth 

Foundation; San Juan Citizens Alliance; Sierra Club; 

National Parks Conservation Association, et Grand Canyon Trust; Plains Justice; Powder River 

8/29/2011 1:11-CV-1548 al. v. EPA; No. l:ll-CV-1548; D. D.C. Basin Resource Council CAA Case pending n/a n/a 

Oklahoma Department of Environmental 

8/29/2011 11-1307 Quality v. EPA; No. 11-1307; O.C. Circuit Oklahoma Department of Environmental Quality CAA Case pending n/a n/a 
American Petroleum Institute, et al. v. EPA; American Petroleum Institute; Independent 

8/30/2011 (11-1307) No. 11-1309; 0.C. Circuit Petroleum Association of America CAA consolidated consolidated consolidated 

1:11-CV- Sierra Club v. EPA; No. 1:11-CV-01576; D. 

8/31/2011 01576 D.C. Sierra Club CAA Dismissed 1/17/2012 $0.00 

Holly Refining & Marketing-Tulsa UC v. 

9/8/2011 11-9555 EPA; No. 11-9555; 10th Circuit Holly Refining & Marketing-Tulsa LLC CAA Dismissed 11/18/2011 $0.00 

luminant Generation Company, LLC; Sandow Power 

Company, LLC; Dak Grove Management Company, 

LLC; luminant Mining Company, llC; Big Brown 

Lignite Company, llC; luminant Big Brown Mining 

Company, UC; luminant Energy Comopany, LLC; 

Luminant Generation Company, UC, et al. Luminant Holding Company, UC; Big Brown Paper 

9/12/2011 (11-1302) v. EPA; No. 11-1315; D.C. Circuit Company, LLC CAA consolidated consolidated consolidated 

GenOn Energy, Inc. v. EPA; No. 11-1323; 

9/13/2011 (11-1302) D.C. Circuit GenOn Energy, Inc. CAA consolidated consolidated consolidated 

Public Service Company of New Mexico v. 

9/16/2011 11-9557 EPA; No.11-9557; 10th Circuit Public Service Company of New Mexico CAA Case pending n/a n/a 

Coastal Conservation League, et al. v. EPA; 

9/19/2011 (11-1101) No. 11-1336; D.C. Circuit Coastal Conservation League; Dogwood Alliance CAA consolidated consolidated consolidated 

Natural Resources Defense Council v. EPA; 

9/19/2011 (11-1101) No.11-1328; D.C. Circuit Natural Resources Defense Council CAA consolidated consolidated consolidated 

WildEarth Guardians v. EPA; No. 11-9559; 

9/19/2011 11-9559 10th Circuit WildEarth Guardians CAA Case pending n/a n/a 

State of Ohio v. EPA; No. 11-3988; 6th 

9/19/2011 11-3988 Circuit State of Ohio CAA Held in abeyance n/a n/a 

Westar Energy, Inc., et al. v. EPA; No. 11- Westar Energy, Inc.; Kansas City Board of Public 

9/19/2011 11-1333 1333; D.C. Circuit Utilities CAA Held in abeyance n/a n/a 
State of Kansas v. EPA; No. 11-1329; D.C. 

9/19/2011 (11-1333} Circuit State of Kansas CAA consolidated consolidated consolidated 

State of Texas; Texas Commission on Environmental 

State of Texas, et al. v. EPA; No. 11-1338; Quality; Texas General 1.;tnd Office; Texas Public 

9/20/2011 (11-1302) D.C. Circuit Utilities Commission; Texas Railroad Commission CAA consolidated consolidated consolidated 
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Suits under the CAA filed from 10/1/2005 through 10/13/2011 

Lead Court Decision Fees &Costs 

Date Opened (secondary) case Information Plaintiffs/Petitioners Statute Outcome/ Disposition Date Paid• 

Alliance of Automobile Manufacturers; Association 

of Global Automakers, Inc.; National Marine 

Alliance of Automobile Manufacturers, et Manufacturers Association; Outdoor Power 

9/20/2011 11-1334 al. v. EPA; No. 11-1334; O.C. Circuit Equipment Institute CAA Held in abeyance n/a n/a 

American Road & Transportation Builders 

Association v. EPA; No.1:11CV1713; 0. American Road & Transportation Builders 

9/22/2011 1:11CV1713 D.C. Association CAA Case pending n/a n/a 

State of Alabama; State of Nebraska; State of 

State of Nebraska, et al. v. EPA; No. 11- Oklahoma; State of South Carolina; State of Texas; 

9/23/2011 (11-1302) 1340; D.C. Circuit State of Florida; State of Virginia CAA consolidated consolidated consolidated 

American Petroleum Institute v. EPA; No. 

9/23/2011 (11-1334) 11-1344; D.C. Circuit American Petroleum Institute CAA consolidated consolidated consolidated 

American Petroleum Institute v. EPA; No. 

9/26/2011 (11-1334) 11-1344; D.C. Circuit American Petroleum Institute CAA consolidated consolidated consolidated 

Wisconsin Public Service Corporation v. 

9/27/2011 (11-1302) EPA; No.11-1350; O.C. Circuit Wisconsin Public Service Corporation CAA consolidated consolidated consolidated 

National Mining Association v. EPA; No. 11-

9/30/2011 (11-1302) 1357; O.C. Circuit National Mining Association CAA consolidated consolidated consolidated 

Utility Air Regulatory Group v. EPA; No. 11-

10/3/2011 (11-1302) 1358; D.C. Circuit Utility Air Regulatory Group CAA consolidated consolidated consolidated 

Murray Energy Corporation; American Energy 

Corporation; Ohio Valley Coal Company; 

OhioAmerican Energy, Incorporated; American Coal 

Murray Energy Corporation, et al. v. EPA; Company; Kenamerican Resources, Inc.; 

10/4/2011 (11-1302) No. 11-1359; D.C. Circuit UtahAmerican Energy, Inc. CAA consolidated consolidated consolidated 

Entergy Corporation v. EPA; No. 11-1360; 

10/5/2011 (11-1302) D.C. Circuit Entergy Corporation CAA consolidated consolidated consolidated 

Lafayette Utilities System v. EPA; No. 11-

10/5/2011 (11-1302) 1361; D.C. Circuit Lafayette Utilities System CAA consolidated consolidated consolidated 

Midwest Ozone Group v. EPA; No. 11-

10/5/2011 (11-1302) 1362; D.C. Circuit Midwest Ozone Group CAA consolidated consolidated consolidated 

State of Louisiana; Louisiana Department of 

State of Louisiana, et al. v. EPA; No. 11- Environmental Quality; Louisiana Public Service 

10/5/2011 (11-1302) 1364; D.C. Circuit Commission CAA consolidated consolidated consolidated 

Wisconsin Electric Power Company v. EPA; 

10/6/2011 (11-1302) No.11-1363; D.C. Circuit Wisconsin Electric Power Company CAA consolidated consolidated consolidated 

Louisiana Chemical Association v. EPA; No. 

10/6/2011 (11-1302) 11-1365; D.C. Circuit Louisiana Chemical Association CAA consolidated consolidated consolidated 

Peabody Energy Corporation v. EPA; No. 11 

10/6/2011 (11-1302) 1366; D.C. Circuit Peabody Energy Corporation CAA consolidated consolidated consolidated 

State of Georgia v. EPA; No. 11-1367; D.C. 

10/6/2011 (11-1302) Circuit State of Georgia CAA consolidated consolidated consolidated 

City of Springfield, Illinois, Office of Public 

10/6/2011 (11-1302) Utilities v. EPA; No. 11-1368; D.C. Circuit City of Springfield, Illinois, Office of Public Utilities CAA consolidated consolidated consolidated 
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Appalachian Power Co.; Columbus Southern Power 

Company; AEP TeKas North Company; Indiana 

Michigan Power Company; Kentucky Power 

Company; Ohio Power Company; Public Service 

AEP Texas North Company, et al. v. EPA; Company of Oklahoma; Southwestern Electric 

10/6/2011 (11-1302) No. 11-1369; D.C. Circuit Power Company CAA consolidated consolidated consolidated 

United Mine Workers of America v. EPA; 

10/6/2011 (11-1302) No. 11-1371; D.C. Circuit United Mine Workers of America CAA consolidated consolidated consolidated 

Honeywell International, Inc., et al. v. EPA; E. I. du Pont de Nemours and Company; Honeywell 

10/6/2011 11-1370 No. 11-1370; D.C. Circuit International, Inc. CAA Dismissed 11/18/2011 $0.00 

Environmental Committee of the Florida 

Electric Power Coordinating Group, Inc. v. Environmental Committee of the Florida Electric 

10/7/2011 (11-1302) EPA; No. 11-1373; D.C. Circuit Power Coordinating Group, Inc. CAA consolidated consolidated consolidated 

Kansas City Board of Public Utilities; Kansas Gas and 

Kansas City Board of Public Utilities, et al. Electric Company; Sunflower Electric Power 

10/7/2011 (11-1302) v. EPA; No. 11-1374; D.C. Circuit Corporation; Westar Energy, Inc. CAA consolidated consolidated consolidated 

Southwestern Public Service Company v. 

10/7/2011 (11-1302) EPA; No. 11-1375; D.C. Orcuit Southwestern Public Service Company CAA consolidated consolidated consolidated 

Northern States Power Company v. EPA; 

10/7/2011 (11-1302) No.11-1376; D.C. Circuit Northern States Power Company CAA consolidated consolidated consolidated 

Wisconsin Manufacturers and Commerce; Wisconsin 

Wisconsin Paper Council, Inc., et al. v. EPA; Paper Council, Inc.; Midwest Food Processors 

10/7/2011 (11-1302) No. 11-1377; D.C. Circuit Association; Wisconsin cast Metals Association CAA consolidated consolidated consolidated 

City of Ames, Iowa v. EPA; No. 11-1378; 

10/7/2011 (11-1302) D.C. Circuit City of Ames, Iowa CAA consolidated consolidated consolidated 

Municipal Electric Authority of Georgia v. 

10/7/2011 (11-1302) EPA; No. 11-1379; D.C. Circuit Municipal Electric Authority of Georgia CAA consolidated consolidated consolidated 

South Mississippi Electric Power 

Association v. EPA; No. 11-1380; D.C. 

10/7/2011 (11-1302) Circuit South Mississippi Electric Power Association CAA consolidated consolidated consolidated 

National Rural Electric Cooperative 

Association v. EPA; No. 11-1381; D.C. 

10/7/2011 (11-1302) Circuit National Rural Electric Cooperative Association CAA consolidated consolidated consolidated 

Consolidated Edison Company of New 

10/7/2011 (11-1302) York, Inc. v. EPA; No.11-1388; D.C. Circuit Consolidated Edison Company of New York, Inc. CAA consolidated consolidated consolidated 

State of Indiana v. EPA; No. 11-1372 ;D.C. 

10/7/2011 (11-1302) Circuit State of Indiana CAA consolidated consolidated consolidated 

Sunbury Generation LP v. EPA; No. 11-

10/7/2011 (11-1302) 1382; D.C. Circuit Sunbury Generation LP CAA consolidated consolidated consolidated 

10/7/2011 (11-1302) ARIPPA v. EPA; No. 11-1383; D.C. Circuit ARIPPA CAA consolidated consolidated consolidated 

East Kentucky Power Cooperative Inc. v. 
10/7/2011 (11-1302) EPA; No. 11-1384; D.C. Circuit East Kentucky Power Cooperative Inc. CAA consolidated consolidated consoridated 
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Suits under the CAA filed from 10/1/2005 through 10/13/2011 

lead Court Decision Fees&Costs 
Date Opened (secondary) case lnfonnation Plaintiffs/Petitioners Statute Outcome/ Disposition Date Paid• 

CPI USA North carolina LLC v. EPA; No. 11-

10/7/2011 (11-1302) 138S; D.C. Circuit CPI USA North Carolina LLC CAA consolidated consolidated consolidated 

State of Michigan, et al. v. EPA; No. 11- State of Michigan; Mississippi Public Service 

10/7/2011 (11-1302) 1386; D.C. Orcuit Commission CAA consolidated consolidated consolidated 

Western Farmers Electric Cooperative v. 

10/7/2011 (11-1302) EPA; No. 11-1387; D.C. Circuit Western Farmers Electric Cooperative CAA consolidated consolidated consolidated 

Alabama Power Co.; Georgia Power Company; 

Southern Company Services, Inc.; Gulf Power 

Southern Company Services, Inc., et al. v. Company; Mississippi Power Company; Southern 

10/7/2011 (11-1302) EPA; No. 11-1389; D.C. Circuit Power Company CAA consolidated consolidated consolidated 

International Brotherhood of Electrical 

Workers, AFL-CIO v. EPA; No. 11-1390; International Brotherhood of Electrical Workers, AFL 

10/7/2011 (11-1302) D.C. Circuit CIO CAA consolidated consolidated consolidated 

DTE Stoneman, UC v. EPA; No.11-1391; 

10/7/2011 (11-1302) D.C. Circuit DTE Stoneman, UC CAA consolidated consolidated consolidated 

StateofOhiov. EPA; No.11-1392; D.C. 

10/7/2011 (11-1302) Circuit State of Ohio CAA consolidated consolidated consolidated 

State of Wisconsin v. EPA; No.11-1393; 

10/7/2011 (11-1302) D.C. Circuit State of Wisconsin CAA consolidated consolidated consolidated 

Dairyland Power Cooperative v. EPA; No. 

10/7/2011 (11-1302) 11-1394; D.C. Circuit Dairyland Power Cooperative CAA consolidated consolidated consolidated 

Environmental Energy Alliance of New 

10/7/2011 (11-1302) York, LLC v. EPA; No. 11-1395; D.C. Orcuit Environmental Energy Alliance of New York, UC CAA consolidated consolidated consolidated 

Michael T. Pheiff v. EPA; No. 11-1399; D.C. 

10/11/2011 (11-1302) Circuit Michael T. Pheiff CAA consolidated consolidated consolidated 

American lung Association; Appalachian Mountain 

American lung Association, et al. v. EPA; Club; Environmental Defense Fund; Natural 

10/11/2011 11-1396 No. 11-1396; O.C. Circuit Resources Defense Council CAA Decided in EPA's favor 2/17/2012 $0.00 

46 • Some amounts are stipulated~ either as part of or subsequent to a settlement on some or all of the substance of the case, while others mav be determined by court order. 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, D.C. 20460 

The Honorable John Mica 
Chairman 

APR 1 9 2012 

Committee on Transportation and Infrastructure 
U.S. House of Representatives 
Washington, D.C. 20510 

Dear Mr. Chairman: 

OFFICE OF CONGRESSIONAL ANO 
INTEAGOVEANMENT Al AELA TIONS 

This is in response to your letter of October 13, 2011, which requested information on 
environmental litigation against the U.S. Environmental Protection Agency. The EPA provided 
its first three responses to this request on January 17, February 17, and March 16, 2012. In 
addition, EPA staff provided Committee staff with a briefing on related issues on February 23, 
2012. 

I am enclosing the fourth installment of information responsive to your request. This installment 
provides information relating to grants during the relevant period. This information reflects 
available data from the Agency's databases and files. 

The only outstanding request from your letter of October 13 is now request number 7, which 
relates to litigation with respect to the outcome of certain settlement agreements. As EPA staff 
discussed with Committee staff on April I 0, the Agency will work to provide the information of 
interest after further consultation regarding the scope of the request. 

Thank you for your letter. If you have questions, please contact me or have your staff contact 
Tom Dickerson on my staff at (202) 564-3638. 

Enclosures 

Arvin Ganesan 
Associate Administrator 

lntemet Address (UAL) • http://www.epa.gov 
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General Information on EPA Grants 

Each fiscal year, the EPA awards, on average, approximately $3 .5 billion, about one-half of its 

budget, in grants. This funding represents a primary means by which the EPA -- in concert with 

States, local governments, tribes, multilateral organizations, educational institutions, and 

nonprofit organizations -- achieves its mission of protecting human health and the environment. 

The EPA's grant programs operate under a comprehensive plan to ensure that the Agency's 

management of grants furthers its mission and meets the highest stewardship and fiduciary 

standards.' 

You requested information on grants received between fiscal year 2006 and fiscal year 2011 by 

entities who had sued the EPA under certain statutes during the same time period. The attached 

spreadsheet lists such grants organized alphabetically by recipient name. There are 2,756 grants 

listed. The vast majority of these grants are grants to State or Tribal entities. Where a state 

brought suit against the EPA during the relevant time period, we have included grants to any of 

that state's agencies in order to provide a more complete answer to your request. 

EPA has identified 76 of these grants (approximately 2.76 %) as grants to organizations that 

appear to be nongovernmental, nontribal organizations. Forty-three ( 43) of the NGO grants are 

grants to various chapters of the American Lung Association. While most of these individual 

chapters have not filed suit against the EPA, we have included grants to all chapters in the 

spreadsheet in order to provide a more complete answer to your request. 

1 See EPA's Grants Management Plan: 2009-2013; available at 
http://www.epa.gov/ogd/EO/finalreport. pdf. 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. 20460 

FEB 1 9 2011 
OFFICE OF CONGRESSIONAL 

AND INTERGOVERNMENTAL RELATIONS 

The Honorable Darrell E. Issa 
Chairman 
Committee on Oversight and Government Reform 
U.S. House of Representatives 
Washington, D.C. 20515 

Dear Mr. Chairman: 

Thank you for your two letters of December 29, 2010. They enclose your requests for 
copies of documents, and responses to numerous specific questions, regarding: the appointment 
of Cameron Davis as an Environmental Protection Agency ("EPA") official; the planning of 
travel by EPA officials to events with elected officials or candidates; and Recovery Act grants 
that were awarded to particular school districts in Ohio for retrofitting school buses. 

We appreciate your interest in these matters and are committed to providing you with the 
information necessary to satisfy the Committee's oversight activities to the extent possible, 
consistent with Constitutional and statutory obligations. Your requests are a high priority, and 
work on them is currently in progress. 

Again, thank you for your letters. We look forward to working with you and your staff 
on these and future issues. If you have any questions, please contact me or your staff may call 
Tom Dickerson of my staff at (202) 564-3638. 

cc: The Honorable Elijah E. Cummings 
Ranking Member 

Sincerely, 

David Mcintosh 
Associate Administrator 

Internet Address (URL)• http://www.epa.gov 
Recycled/Recyclable• Printed with Vegetable 011 Based Inks on Recycled Paper (Minimum 50% Postconsumer content) 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. 20460 

The Honorable Darrell E. Issa 
Chairman 

JAN 2 8 2011 

Committee on Oversight and Government Reform 
· U. S. House of Representatives 

Washington, D.C. 20515 

Dear Mr. Chairman: 

OFFICE OF 
ADMINISTRATION 
AND RESOURCES 

MANAGEMENT 

Thank you for your letter of December 29, 2010 following up on a previous request for 
information from your Committee regarding American Recovery and Reinvestment Act (ARRA) 
funded Diesel Emissions Reduction Act (DERA) grants. You expressed concern regarding 
DERA funding awarded to identified school districts in the State of Ohio. We have examined 
the identified awards and offer the following information. 

• EPA made·a federal formula grant award (award# OOE83501) on April 8, 2009 to 
the Ohio Environmental Protection Agency (Ohio EPA) in the amount of 
$1, 730,000 to support a grant and loan program administered by the State that 
was designed to achieve significant reductions in diesel emissions. The award was 
authorized in accordance with Title VII, Subtitle G, Section 793 of the Energy 
Policy Act of 2005, codified at 42 U.S.C. 16133. The award was funded with 
funds appropriated by the American Recovery and Reinvestment Act of 2009 and 
the award was subject to terms and conditions imposed by the Act. The Ohio 
EPA distributed funds from this award through a statewide competitive Clean 
Diesel School Bus Program. (http://www.epa.state.oh.us/oeef/schoolbus.aspx). 

• State formula grants, such as the award made to the Ohio Environmental 
Protection Agency, are made. available by the State to sub-recipients for projects 
that reduce diesel emissions and diesel fuel usage. The Ohio EPA, as the prime 
recipient of the award, is required to make subsequent awards (subgrants and 
loans) to qualifying subgrantee or loan applicants throughout their State. 

• The awards that are the subject of your inquiry were made by Ohio EPA The US 
Environmental Protection Agency was not involved in the selection of the 
subrecipients. 

Internet Address (URL) • http://www.epa.gov 
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• ·Ohio EPA made all decisions to fund sub-recipients and as such, should maintain 
all records related to project descriptions, criteria used to make the sub-awards, 
and the process used for award. The Ohio EPA point-of-contact for their DERA 
grant award is: 

Carolyn Watkins 
Chief, Office of Environmental Education 
Administrator, Ohio Environmental Education Fund 
Administrator, Ohio Clean Diesel School Bus Fund 
Ohio EPA 
P.O. Box 1049 
Columbus, OH 43216-1049 
Phone: (614) 644-2873 
e-mail carolyn. watkins@epa. state.oh. us 

In addition, your letter states that Office of Management and Budget (OMB). Circular A-
110 requires that Federal grant awards be made on a competitive basis. This statement is based 
on an interpretation oflanguage in the Circular at 2 C.F.R. § 215.43, Competition, providing that 
"[a]wards shall be made to the bidder or offeror whose bid or offer is responsive to the 
solicitation and is most advantageous to the recipient. ... " 

EPA's Office of General Counsel (OGC) has reviewed this matter and advised that OMB 
Circular A-110 does not apply to the grant awarded by EPA to the State of Ohio. This is 
because, as noted at 2 CF.R. § 215.0 (a}, the purpose of the Circular is to provide guidance to 
Federal agencies on the administration of grants to institutions of higher education, hospitals and 
other non-profit organizations, and thus does not affect grants to State, local or tribal 
governments. Further, OGC has advised that the quoted language on competition refers only to 
procurem~nt contracts awarded by non-profit organizations with grant funds as opposed to the 
award of grants by a Federal agency. This conclusion is consistent with the requirements of the 
Federal Grant ar.id Cooperative Agreement Act, 31 U.S.C. § 6301 et seg., which encourages, but 
does not require, that Federal grants be awarded competitively. 

EPA does not award DERA State program funds competitively. EPA is required to 
allocate funds under the DERA State program in accordance with the statutory formula in Title 
VII, Subtitle G, Section 793 of the Energy Policy Act of2005, as amended. EPA's grant to the 
State of Ohio was a DERA State formula grant. Because Ohio is a State grantee~ its grant is 
governed by the Federal common rule for grants to States, local and tribal governments codified 
by EPA at 40 C.F.R. Part 31. Under Section 31.37 of the common rule, Subgrants, States follow 
State law and procedures when awarding sub grants. Based on these regulations, Ohio selected 
its subrecipients without EPA involvement. 

We appreciate your interest in these important matters, and are committed to providing 
you with the information necessary to satisfy the Committee's oversight activities to the extent 
possible. If you have any questions about this, please contact me, the Senior Accountable 



Official for ARRA, or your staff may call Tom Dickerson of our Office of Congressional and 
Intergovernmental Relations at (202) 564-3638. 

cc: The Honorable Elijah E. Cummings 
Ranking Member 

Sincerely, . 

-~·{µ 
traig i. Hooks 
Assistant Administrator 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. 20460 

FEB 1 9 2011 

-

OFFICE OF CONGRESSIONAL 
AND INTERGOVERNMENTAL RELATIONS 

The Honorable Darrell E. Issa 
Chainnan 
Committee on Oversight and Government Refonn 
U.S. House of Representatives 
Washington, D.C. 20515 

Dear Mr. Chairman: 

Thank you for your two letters of December 29, 20 I 0. They enclose your requests for 
copies of documents, and responses to numerous specific questions, regarding: the appointment 
of Cameron Davis as an Environmental Protection Agency ("EPA") official; the planning of 
travel by EPA officials to events with elected officials or candidates; and Recovery Act grants 
that were awarded to particular school districts in Ohio for retrofitting school buses. 

We appreciate your interest in these matters and are committed to providing you with the 
information necessary to satisfy the Committee's oversight activities to the extent possible, 
consistent with Constitutional and statutory obligations. Your requests are a high priority, and 
work on them is currently in progress. 

Again, thank you for your letters. We look forward to working with you and your staff 
on these and future issues. If you have any questions, please contact me or your staff may call 
Tom Dickerson of my staff at (202) 564-3638. 

cc: The Honorable Elijah E. Cummings 
Ranking Member 

Sincerely, 

David Mcintosh 
Associate Administrator 

Internet Address (URL)• http://www.epa.gov 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. 20460 

The Honorable Darrell E. Issa 
Chairman 

JAN 2 7 2012 

Committee on Oversight and Government Reform 
U.S. House of Representatives 
Washington,D.C. 20515 

Dear Mr. Chairman: 

OFFICE OF 
AIR AND RADIATION 

Thank you for your Jetter of October 17, 2011, to Associate Administrator Michael L. Goo, requesting 
that the EMPAX Computable General Equilibrium (CGE) model be made available to the public. 
Mr. Goo has asked that I respond on his behalf. 

We agree with you that the peer-reviewed EMPAX model should be publicly available, and we are 
working to make this model available through EPA' s website. In addition to providing access to the 
EMP AX model, we will provide information on model operating requirements, including access to 
sources of data required to configure and run the model. For example, similar to many sophisticated 
economic models, EMPAX requires additional standard mathematical software to run the model, as well 
as economic input data. EPA's documentation for the model, which will also be available on the website, 
will explain what software and economic input data we use. 

Again, thank you for your letter. If you have further questions, please contact me or your staff may call 
Diann Frantz in the EPA's Office of Congressional and Intergovernmental Relations at (202) 564-3668. 

Sincerely, 

Gina McCarthy 
Assistant Administrator 

Internet Address (URL)· http //wwwepa.gov 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. 20460 

The Honorable Darrell Issa 
Chairman 
Committee on Oversight and Government Reform 
U.S. House of Representatives 
Washington, D.C. 20515-6143 

Dear Mr. Chairman: 

NOV 15 2011 

-

OFFICE OF 
AIR AND RADIATION 

I am responding to your letters sent to Margo Oge and me on October 18, 2011, asking for clarification 
on statements made at the October 12, 2011 hearing. The U.S. Environmental Protection Agency (EPA) 
establishes emissions standards for cars and trucks, and does not establish fuel economy standards. Our 
emissions standards for greenhouse gases (GHGs) differ from fuel economy standards in several 
important ways. EP A's emissions standards are designed to address the public health and welfare 
problems from air pollution. 1 The GHG standards control emissions of four GHGs, carbon dioxide 
(C02), nitrous oxide (NO), methane (CH4), and hydroflourocarbons (HFCs), some of which have no 
overlap with fuel efficiency. In addition, the GHG emissions standards are defined in terms of grams of 
emissions of GHG per mile, not miles per gallon. While a gasoline and a diesel car may have identical 
miles per gallon for fuel economy, they will have significantly different C02 grams per mile because of 
differences in the carbon content of the fuel. Likewise, under EPA's GHG standards, operating a vehicle 
on electricity generally leads to a compliance value of zero grams per mile tailpipe emissions, while 
operation on electricity receives a specified mile per gallon value for fuel economy under the CAFE 
program. 

The EPA has always recognized that, generally, the same technologies are used to reduce emissions of 
C02 and to increase fuel economy. Technology that makes a vehicle more fuel efficient results in using 
less fuel to travel a given distance or perform a certain amount of work, which reduces emissions of C02 

and increases fuel economy. This technology overlap led EPA and the National Highway Traffic Safety 
Administration (NHTSA) to develop a joint technological basis in establishing the National Program.2 

Our joint technical work provided the basis for the successful 2012-2016 model year joint rulemaking, 
and will provide the same kind of robust, data-driven scientific basis for the proposal for 2017-2025 
model year standards. 

With respect to the scope of the express preemption provision in the Energy Policy and Conservation 
Act (EPCA), 49 U.S.C. 32919(a), our previous response to question 12 of your letter of September 30, 

1 As discussed above, in Massachusetts v. EPA the Supreme Court held that GHGs are air pollutants under the Clean Air 
Act, and that EPA must determine whether emissions of GHGs from cars and trucks "cause or contribute to air pollution 
which may reasonably be anticipated to endanger public health and welfare" - which we have done through the 
Endangerment Finding. The Court further held that if EPA made such a determination, then EPA must act under Section 
202(a) of the CAA -our authority for setting motor vehicle emission standards. 
2 75 Fed. Reg. 25324, 25327 (May 7, 2010). 
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2011, explains the relationship of this EPCA provision to the Clean Air Act provision for a waiver of 
preemption of state motor vehicle emissions standards. As NHTSA has responsibility for setting federal 
fuel economy standards under EPCA, I would also refer you to the response to question number 23 in 
Secretary LaHood's letter of October 17, 201 l, responding to your letter of September 30, 2011. In that 
response, Secretary LaHood explained that the National Program "simply does not implicate the 
statutory preemption provision." In light of that statement, there is no reason to address the scope of the 
EPCA preemption. 

I trust the information provided above is useful. If you have further questions, please contact me or your 
staff may call Diann Frantz in EPA's Office of Congressional and Intergovernmental Relations at (202) 
564-3668. 

Sin erely, 

ina McCarthy 
Assistant Administrator 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. 20460 

The Honorable Darrell Issa 
Chainnan 
Committee on Oversight and Government Refonn 
U.S. House of Representatives 
Washington, D.C. 20515-6143 

Dear Chairman Issa: 

JAN 1 9 2012 
OFFICE OF 

AIR ANO RAOl.l\TION 

Thank you for your letter dated December 6, 2011, co-signed by Chainnan James Lankford, regarding 
the U.S. Environmental Protection Agency's estimate of methane emissions from unconventional 
natural gas development requiring hydraulic fracture. We welcome the opportunity to discuss the 
emissions data and our approach to developing these estimates. 

The EPA updates the U.S. Inventory of Greenhouse Gas Emissions annually based on the best available 
data and information. The update made in 2011 to the emissions estimates for the natural gas production 
sector was particularly important because previous estimates were based on a joint 1996 EPA/Gas 
Research Institute study, when hydraulically fractured gas wells were not common. The revised estimate 
is based on more current data from multiple companies representing over a thousand production wells 
across the United States. The EPA is confident this estimate more accurately reflects current industry 
production practices by including, for the first time, a robust estimate of emissions from hydraulically 
fractured gas well completions. 

While the EPA is confident that our current estimates are based on the best information available when 
they were released, we will continue to refine and improve upon them as new data and infonnation 
become available. Most recently, the EPA received additional data and information as part of the formal 
public notice and comment process for the proposed New Source Performance Standards for volatile 
organic compounds (VOCs). The EPA plans to fully evaluate all data and information received through 
this process. In addition, oil and gas facilities subject to Subpart W of the Greenhouse Gas Reporting 
Program began data collection efforts at the beginning of this year and will begin reporting their 
emissions data to the EPA in September 2012. We expect that this information will be invaluable and 
will improve our understanding of the location and magnitude of oil and gas emissions sources. 

Enclosed you will find .detailed responses to each of the specific questions raised in the letter. I hope the 
information provided is useful. 
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Again, thank you for your letter and interest in the EPA's emissions estimates. If you have further 

questions, please contact me or have your staff contact Diann Frantz in the EPA's Office of 
Congressional and Intergovernmental Relations at (202) 564-3668. 

Enclosure 

cc: The Honorable Elijah E. Cummings 
Ranking Minority Member 

Sincerely, 

C4,alj) 
Q:McCarthy 

Assistant Administrator 

Committee on Oversight and Government Reform 

The Honorable Gerry Connolly 
Ranking Minority Member 
Subcommittee on Technology, Information Policy, 
Intergovernmental Relations and Procurement Reform 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, D.C. 20460 

The Honorable James Lankford 
Chairman 

JAN 1 9 2012 

Subcommittee on Technology, Information Policy, 
Intergovernmental Relations and Procurement Reform 
U.S. House of Representatives 
Washington, D.C. 20515-6143 

Dear Chairman Lankford: 

OFFICE OF 
AIR AND RADIATION 

Thank you for your letter, dated December 6, 2011, co-signed by Chairman Darrell Issa, regarding the 
U.S. Environmental Protection Agency's (EPA's) estimate of methane emissions from unconventional 
natural gas development requiring hydraulic fracture. We welcome the opportunity to discuss the 
emissions data and our approach to developing these estimates. 

The EPA updates the U.S. Inventory of Greenhouse Gas Emissions annually based on the best available 
data and information. The update made in 2011 to the emissions estimates for the natural gas production 
sector was particularly important because previous estimates were based on a joint 1996 EP NGas 
Research Institute study, when hydraulically fractured gas wells were not common. The revised estimate 
is based on more current data from multiple companies representing over a thousand production wells 
across the United States. The EPA is confident this estimate mor~ accurately reflects current industry 
production practices by including, for the first time, a robust estimate of emissions from hydraulically 
fractured gas well completions. 

While the EPA is confident that our current estimates are based on the best information available when 
they were released, we will continue to refine and improve upon them as new data and information 
become available. Most recently, the EPA received additional data and information as part of the formal 
public notice and comment process for the proposed New Source Performance Standards for volatile 
organic compounds (VOCs). The EPA plans to fully evaluate all data and information received through 
this process. In addition, oil and gas facilities subject to Subpart W of the Greenhouse Gas Reporting 
Program began data collection efforts at the beginning of this year and will begin reporting their 
emissions data to the EPA in September 2012. We expect that this information will be invaluable and 
will improve our understanding of the location and magnitude of oil and gas emissions sources. 

Enclosed you will find detailed responses to each of the specific questions raised in the letter. I hope the 
information provided is useful. 
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Again, thank you for your letter and interest in the EPA's emissions estimates. If you have further 
questions, please contact me or have your staff contact Diann Frantz in the EPA' s Office of 
Congressional and Intergovernmental Relations at (202) 564-3668. 

Enclosure 

cc: The Honorable Elijah E. Cummings 
Ranking Minority Member 

Sincerely, 

·WV 
ina McCarthy 

Assistant Administrator 

Committee on Oversight and Government Reform 

The Honorable Gerry Connolly 
Ranking Minority Member 
Subcommittee on Technology, Information Policy, 
Intergovernmental Relations and Procurement Reform 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. 20460 

The Honorable Collin C. Peterson 
Chairman 
Committee on Agriculture 
U.S. House of Representatives 
Washington, D.C. 20515-6001 

Dear Chairman Peterson: 

MAY 2 9 2009 

OFFICE OF 
AIR AND RADIATION 

Thank you for your April 13: 2009, letter to Administrator Jackson in which you shared 
your concerns on the Environmental Protection Agency's (EPA) aquatic pesticide rule, 
measurement of indirect land use changes under the proposed Renewable Fuels Standard (RFS) 
rulemaking, and consideration of Growth Energy's waiver application for higher level ethanol 
blends. The Administrator asked that I respond to your letter. 

With respect to the aquatic pesticide rule, as you know the 6th Circuit Court of Appeals, 
in The National Cotton Council of America et al. v. United States Environmental Protection 
Ag;ency, vacated EPA's final rule regarding the application of pesticides to waters of the United 
States. On April 9, 2009, the U.S. Department of Justice filed a motion to stay issuance of the 
Court's mandate for two years to provide EPA time to develop, propose and issue a final 
National Pollutant Discharge Elimination System (NPDES) general permit for pesticide 
applications, for NPDES authorized States to develop their NPDES permits, and to provide 
outreach and education to the regulated community. 

EPA recognizes the significant implications this vacatur will have. The Agency estimates 
that the ruling will affect approximately 365,000 pesticide applicators that perform 5.6 million 
pesticide applications annually. EPA plans to work closely with states, environmental 
organizations, and the regulated community in developing a general permit that is protective of 
the environment and public health. 

Regarding the measurement of indirect land use as part of the RFS proposed rule, we also 
recognize that it is important to address questions regarding the science of measuring indirect 
impacts, particularly on the topic of uncertainty. For this reason, we have developed a 
methodology that uses the very best tools and science available, utilizes input from experts and 
stakeholders from a multitude of disciplines, and maximizes the transparency of our approach 
and our assumptions in the proposed rule. Additionally, although our lifecycle analysis relies 

. exclusively on peer-reviewed models and data, between the proposal and final rule, we will 
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conduct additional peer-reviews of key components of our analysis, including use of satellite 
data to project the type of future land use changes, methods to account for the variable timing of 
greenhouse gas (GHG) emissions, and how the several models we have relied upon are used 
together to provide overall lifecycle GHG estimates. We are also planning a two-day public 
workshop on lifecycle analysis to assure full understanding of the analyses conducted, the issues 
addressed, and the options that are discussed. 

And finally, regarding higher ethanol blends, the Agency is talcing an active role in 
implementing the new renewable fuel mandates set out by Congress. On May 5, 2009, the 
Administrator issued the proposed rulemaking that addresses the analytical and implementation 
requirements given to EPA. We look forward to the public comment process to continue 
working with the full range of stakeholders in completing this rulemaking activity. The ethanol 
waiver request we received from Growth Energy on March 6, 2009, is also part of this overall 
effort. A notice of its receipt was published in the Federal Register on April 21, 2009. The 
issues raised by the waiver request are very important and complex. We anticipate a significant 
number of comments from a wide range of stakeholders in response to our request for public 
comment. In addition, we continue to work closely with the U.S. Department of Energy and the 
U.S. Department of Agriculture on this issue. We will take your comments and any other 
relevant information into consideration, and, using the best available technical data, make a 
determination on the Growth Energy waiver request and complete the RFS rule. Additionally, 
we will place your April 13, 2009, letter into the respective public dockets for the waiver request 
and RFS rulemaking. 

Again, thank you for your letter. If you have further questions, please contact me or your 
staff may call Diann Frantz, in EPA's Office of Congressional and Intergovernmental Relations, 
at 202-564-3668. 

Sincerely, 

~ . .c1v:04 
Elizal?J Craig . · . 
Acting Assistant Administrator 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. 20460 

The Honorable Debbie Stabenow 
Chairwoman 

JUM - 1 2012 

Committee on Agriculture, Nutrition and Forestry 
United States Senate 
Washington, D.C. 20510 

Dear Madam Chairwoman: 

OFFICE OF WATER 

Thank you for your letter dated December 13, 2011, to the U.S. Environmental Protection 
Agency (EPA) Administrator Lisa P. Jackson, expressing support for a sixty (60) day extension 
to the comment period for the National Pollutant Discharge Elimination System Concentrated 
Animal Feeding Operation proposed reporting rule. As the acting Assistant Administrator for 
the Office of Water, Administrator Jackson asked that I respond to your letter. 

As you noted in your letter, the EPA published the proposed rulemaking on October 21, 2011. In 
the proposed rule, the EPA requested comments on two proposed options, as well as alternative 
approaches to achieve its water-quality related objectives. The original deadline for submission 
of comments was December 20, 2011, and upon receiving input from many of our stakeholders, 
the EPA extended the deadline for an additional thirty (30) day period to January 19, 2012. The 
Agency believed that this 30-day extension provided an adequate amount of additional time for 
stakeholders to provide comment on this proposed rule. 

Again, thank you for your letter. If you have further questions, please contact me or your staff 
may call Greg Spraul in the EPA's Office of Congressional and Intergovernmental Relations at 
(202) 564-0255. 

Sincerely, 

=:J::~ 
Acting Assistant Administrator 

Internet Address (URL)· http1/www.epa.gov 
Recycled/Recyclable ·Printed with Vegetable Oil Based Inks on 100% Postconsumer. Process Chlorine Free Recycled Paper 



UNITED ST ATES ENVIRONMENT AL PROTECTION AGENCY 

WASHINGTON, D.C. 20460 

The Honorable Pat Roberts 
Ranking Republican Member 

JUN - 1 2012 

Committee on Agriculture, Nutrition and Forestry 
United States Senate 
Washington, D.C. 20510 

Dear Senator Roberts: 

OFFICE OF WATER 

Thank you for your letter dated December 13, 2011, to the U.S. Environmental Protection 
Agency (EPA) Administrator Lisa P. Jackson, expressing support for a sixty (60) day extension 
to the comment period for the National Pollutant Discharge Elimination System Concentrated 
Animal Feeding Operation proposed reporting rule. As the acting Assistant Administrator for 
the Office of Water, Administrator Jackson asked that I respond to your letter. 

As you noted in your letter, the EPA published the proposed rulemaking on October 21, 2011. In 
the proposed rule, the EPA requested comments on two proposed options, as well as alternative 
approaches to achieve its water-quality related objectives. The original deadline for submission 
of comments was December 20, 2011, and upon receiving input from many of our stakeholders, 
the EPA extended the deadline for an additional thirty (30) day period to January 19, 2012. The 
Agency believed that this 30-day extension provided an adequate amount of additional time for 
stakeholders to provide comment on this proposed rule. 

Again, thank you for your letter. If you have further questions, please contact me or your staff 
may call Greg Sprau! in the EPA's Office of Congressional and Intergovernmental Relations at 
(202) 564-0255. 

Sincerely, 

Nancy K. Stoner 
Acting Assistant Administrator 

Internet Address (URL) • http://www.epa gov 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. 20460 

JUN - 1 2012 

The Honorable Max Baucus 
Committee on Agriculture, Nutrition and Forestry 
United States Senate 
Washington, D.C. 20510 

Dear Senator Baucus: 

OFFICE OF WATER 

Thank you for your letter dated December 13, 201 I, to the U.S. Environmental Protection 
Agency (EPA) Administrator Lisa P. Jackson, expressing support for a sixty (60) day extension 
to the comment period for the National Pollutant Discharge Elimination System Concentrated 
Animal Feeding Operation proposed reporting rule. As the acting Assistant Administrator for 
the Office of Water, Administrator Jackson asked that I respond to your letter. 

As you noted in your letter, the EPA published the proposed rulemaking on October 21, 2011. In 
the proposed rule, the EPA requested comments on two proposed options, as well as alternative 
approaches to achieve its water-quality related objectives. The original deadline for submission 
of comments was December 20, 2011, and upon receiving input from many of our stakeholders, 
the EPA extended the deadline for an additional thirty (30) day period to January 19, 2012. The 
Agency believed that this 30-day extension provided an adequate amount of additional time for 
stakeholders to provide comment on this proposed rule. 

Again, thank you for your letter. If you have further questions, please contact me or your staff 
may call Greg Sprau! in the EP A's Office of Congressional and Intergovernmental Relations at 
(202) 564-0255. 

Sincerely, 

~~ 
Nancy K. Stoner 
Acting Assistant Administrator 

Internet Address (URL) • http://www.epa.gov 
Recycled/Recyclable ·Printed with Vegetable Oil Based Inks on 100% Postconsumer. Process Chlorine Free Recycled Paper 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, D.C. 20460 

JUN - 1 2012 

The Honorable John Boozman 
Committee on Agriculture, Nutrition and Forestry 
United States Senate 
Washington, D.C. 20510 

Dear Senator Boozman: 

OFFICE OF WATER 

Thank you for your letter dated December 13, 2011, to the U.S. Environmental Protection 
Agency (EPA) Administrator Lisa P. Jackson, expressing support for a sixty (60) day extension 
to the comment period for the National Pollutant Discharge Elimination System Concentrated 
Animal Feeding Operation proposed reporting rule. As the acting Assistant Administrator for 
the Office of Water, Administrator Jackson asked that I respond to your letter. 

As you noted in your letter, the EPA published the proposed rulemaking on October 21, 2011. In 
the proposed rule, the EPA requested comments on two proposed options, as well as alternative 
approaches to achieve its water-quality related objectives. The original deadline for submission 
of comments was December 20, 2011, and upon receiving input from many of our stakeholders, 
the EPA extended the deadline for an additio~al _thirty (30) day period to January 19, 2012. The 
Agency believed that this 30-day extension provided an adequate amount of additional time for 
stakeholders to provide comment on this proposed rule. 

Again, thank you for your letter. If you have further questions, please contact me or your staff 
may call Greg Spraul in the EP A's Office of Congressional and Intergovernmental Relations at 
(202) 564-0255. 

Sincerely, 

Nancy K. Stoner 
Acting Assistant Administrator 

Internet Address (URL) • http://www.epa.gov 
Recycled/Recyclable •Printed with Vegetable Oil Based Inks on 100% Postconsumer. Process Chlorine Free Recycled Paper 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, D.C. 20460 

JUN - 1 2012 

The Honorable Robert P. Casey, Jr. 
Committee on Agriculture, Nutrition and Forestry 
United States Senate 
Washington, D.C. 20510 

Dear Senator Casey: 

OFFICE OFWAfER 

Thank you for your letter dated December 13, 2011, to the U.S. Environmental Protection 
Agency (EPA) Administrator Lisa P. Jackson, expressing support for a sixty (60) day extension 
to the comment period for the National Pollutant Discharge Elimination System Concentrated 
Animal Feeding Operation proposed reporting rule. As the acting Assistant Administrator for 
the Office of Water, Administrator Jackson asked that I respond to your letter. 

As you noted in your letter, the EPA published the proposed rulemaking on October 21, 2011. In 
the proposed rule, the EPA requested comments on two proposed options, as well as alternative 
approaches to achieve its water-quality related objectives. The original deadline for submission 
of comments was December 20, 2011, and upon receiving input from many of our stakeholders, 
the EPA extended the deadline for an additional thirty (30) day period to January 19, 2012. The 
Agency believed that this 30-day extension provided an adequate amount of additional time for 
stakeholders to provide comment on this proposed rule. 

Again, thank you for your letter. If you have further questions, please contact me or your staff 
may call Greg Sprau! in the EPA's Office of Congressional and Intergovernmental Relations at 
(202) 564-0255. 

Sincerely, 

Nancy K. Stoner 
Acting Assistant Administrator 

Internet Address (URL)• http://www.epa.gov 
Recycled/Recyclable •Printed with Vegetable Oil Based Inks on 100% Poslconsumer. Process Chlorine Free Recycled Paper 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. 20460 

JUN - 1 2012 

The Honorable Saxby Chambliss 
Committee on Agriculture, Nutrition and Forestry 
United States Senate 
Washington, D.C. 20510 

Dear Senator Chambliss: 

OFFICE OF WATER 

Thank you for your letter dated December 13, 2011, to the U.S. Environmental Protection 
Agency (EPA) Administrator Lisa P. Jackson, expressing support for a sixty (60) day extension 
to the comment period for the National Pollutant Discharge Elimination System Concentrated 
Animal Feeding Operation proposed reporting rule. As the acting Assistant Administrator for 
the Office of Water, Administrator Jackson asked that I respond to your letter. 

As you noted in your letter, the EPA published the proposed rulemaking on October 21, 2011. In 
the proposed rule, the EPA requested comments on two proposed options, as well as alternative 
approaches to achieve its water-quality related objectives. The original deadline for submission 
of comments was December 20, 2011, and upon receiving input from many of our stakeholders, 
the EPA extended the deadline for an additional thirty (30) day period to January 19, 2012. The 
Agency believed that this 30-day extension provided an adequate amount of additional time for 
stak~holders to provide comment on this proposed rule. 

Again, thank you for your letter. If you have further questions, please contact me or your staff 
may call Greg Sprau! in the EP A's Office of Congressional and Intergovernmental Relations at 
(202) 564-0255. . 

Sincerely, 

~C'~ 
Nancy K. Stoner 
Acting Assistant Administrator 

Internet Address (URL)• http://www.epa gov 
Recycled/Recyclable •Printed with Vegetable Oil Based Inks on 100% Postconsumer. Process Chlorine Free Recycled Paper 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, O.C. 20460 

JUN - 1 2012 

The Honorable Thad Cochran 
Committee on Agriculture, Nutrition and Forestry 
United States Senate 
Washington, D.C. 20510 

Dear Senator Cochran: 

OFFICE OF WATER 

Thank you for your letter dated December 13, 2011, to the U.S. Environmental Protection 
Agency (EPA) Administrator Lisa P. Jackson, expressing support for a sixty (60) day extension 
to the comment period for the National Pollutant Discharge Elimination System Concentrated 
Animal Feeding Operation proposed reporting rule. As the acting Assistant Administrator for 
the Office of Water, Administrator Jackson asked that I respond to your letter. 

As you noted in your letter, the EPA published the proposed rulemaking on October 21, 2011. In 
the proposed rule, the EPA requested comments on two proposed options, as well as alternative 
approaches to achieve its water-quality related objectives. The original deadline for submission 
of comments was December 20, 2011, and upon receiving input from many of our stakeholders, 
the EPA extended the deadline for an additional thirty (30) day period to January 19, 2012. The 
Agency believed that this 30-day extension provided an adequate amount of additional time for 
stakeholders to provide comment on this proposed rule. 

Again, thank you for your letter. If you have further questions, please contact me or your staff 
may call Greg Sprau! in the EPA's Office of Congressional and Intergovernmental Relations at 
(202) 564-0255. 

Sincerely, 

~L~ 
Nancy K. Stoner 
Acting Assistant Administrator 

Internet Address (URL) • http.//www epa gov 
Recycled/Recyclable ·Printed with Vegetable Oil Based Inks on 100% Postconsumer. Process Chlorine Free Recycled Paper 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. 20460 

JUN - 1 2012 

The Honorable Kirsten E. Gilli brand 
Committee on Agriculture, Nutrition and Forestry 
United States Senate 
Washington, D.C. 20510 

Dear Senator Gillibrand: 

OFFICE OF WATER 

Thank you for your letter dated December 13, 2011, to the U.S. Environmental Protection 
Agency (EPA) Administrator Lisa P. Jackson, expressing support for a sixty (60) day extension 
to the comment period for the National Pollutant Discharge Elimination System Concentrated 
Animal Feeding Operation proposed reporting rule. As the acting Assistant Administrator for 
the Office of Water, Administrator Jackson asked that I respond to your letter. 

As you noted in your letter, the EPA published the proposed rulemaking on October 21, 2011. In 
the proposed rule, the EPA requested comments on two proposed options, as well as alternative 
approaches to achieve its water-quality related objectives. The original deadline for submission 
of comments was December 20, 2011, and upon receiving input from many of our stakeholders, 
the EPA extended the deadline for an additional thirty (30) day period to January 19, 2012. The 
Agency believed that this 30-day extension provided an adequate amount of additional time for 
stakeholders to provide comment on this proposed rule. 

Again, thank you for your letter. If you have further questions, please contact me or your staff 
may call Greg Sprau! in the EPA's Office of Congressional and Intergovernmental Relations at 
(202) 564-0255. 

Sincerely, 

Nancy K. Stoner 
Acting Assistant Administrator 

Internet Address (URL)• http://www.epa.gov 
Recycled/Recyclable •Printed with Vegetable Oil Based Inks on 100% Postconsumer. Process Chlorine Free Recycled Paper 





UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, D.C. 20460 

JUN - 1 2012 

The Honorable Chuck Grassley 
Committee on Agriculture, Nutrition and Forestry 
United States Senate 
Washington, O.C. 20510 

Dear Senator Grassley: 

OFFICE OF WATER 

Thank you for your letter dated December 13, 2011, to the U.S. Environmental Protection 
Agency (EPA) Administrator Lisa P. Jackson, expressing support for a sixty (60) day extension 
to the comment period for the National Pollutant Discharge Elimination System Concentrated 
Animal Feeding Operation proposed reporting rule. As the acting Assistant Administrator for 
the Office of Water, Administrator Jackson asked that I respond to your letter. 

As you noted in your letter, the EPA published the proposed rulemaking on October 21, 2011. In 
the proposed rule, the EPA requested comments on two proposed options, as well as alternative 
approaches to achieve its water-quality related objectives. The original deadline for submission 
of comments was December 20, 2011, and upon receiving input from many of our stakeholders, 
the EPA extended the deadline for an additional thirty (30) day period to January 19, 2012. The 
Agency believed that this 30-day extension provided an adequate amount of additional time for 
stakeholders to provide comment on this proposed rule. 

Again, thank you for your letter. If you have further questions, please contact me or your staff 
may call Greg Sprau! in the EPA's Office of Congressional and Intergovernmental Relations at 
(202) 564-0255. 

Sincerely, 

Nancy K. Stoner 
Acting Assistant Administrator 

Internet Address (URL)• http://www.epa.gov 
Recycled/Recyclable ·Printed with Vegetable Oil Based Inks on 100% Postconsumer. Process Chlorine Free Recycled Paper 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. 20460 

JUN - 1 2012 

The Honorable Mike Johanns 
Committee on Agriculture, Nutrition and Forestry 
United States Senate 
Washington, D.C. 20510 

Dear Senator Johanns: 

OFFICE OF WA fER 

Thank you for your letter dated December 13, 2011, to the U.S. Environmental Protection 
Agency (EPA) Administrator Lisa P. Jackson, expressing support for a sixty (60) day extension 
to the comment period for the National Pollutant Discharge Elimination System Concentrated 
Animal Feeding Operation proposed reporting rule. As the acting Assistant Administrator for 
the Office of Water, Administrator Jackson asked that I respond to your letter. 

As you noted in your letter, the EPA published the proposed rulemaking on October 21, 2011. In 
the proposed rule, the EPA requested comments on two proposed options, as well as alternative 
approaches to achieve its water-quality related objectives. The original deadline for submission 
of comments was December 20, 2011, and upon receiving input from many of our stakeholders, 
the EPA extended the deadline for an additional thirty (30) day period to January 19, 2012. The 
Agency believed that this 30-day extension provided an adequate amount of additional time for 
stakeholders to provide comment on this proposed rule. 

Again, thank you for your letter. If you have further questions, please contact me or your staff 
may call Greg Sprau! in the EP A's Office of Congressional and Intergovernmental Relations at 
(202) 564-0255. 

Sincerely, 

~~ 
Acting Assistant Administrator 

Internet Address {URL) • http l/www.epa.gov 
Recycled/Recyclable •Printed with Vegetable Oil Based Inks on 100% Postconsumer. Process Chlorine Free Recycled Paper 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, O.C. 20460 

JUN - 1 2012 

The Honorable Amy Klobuchar 
Committee on Agriculture, Nutrition and Forestry 
United States Senate 
Washington, D.C. 20510 

Dear Senator KJobuchar: 

OFFICE OFWAfER 

Thank you for your letter dated December ,13, 2011, to the U.S. Environmental Protection 
Agency (EPA) Administrator Lisa P. Jackson, expressing support for a sixty (60) day extension 
to the comment period for the National Pollutant Discharge Elimination System Concentrated 
Animal Feeding Operation proposed reporting rule. As the acting Assistant Administrator for 
the Office of Water, Administrator Jackson asked that I respond to your letter. 

As you noted in your letter, the EPA published the proposed rulemaking on October 21, 2011. In 
the proposed rule, the EPA requested comments on two proposed options, as well as alternative 
approaches to achieve its water-quality related objectives. The original deadline for submission 
of comments was December 20, 2011, and upon receiving input from many of our stakeholders, 
the EPA extended the deadline for an additional thirty (30) day period to January 19, 2012. The 
Agency believed that this 30-day extension provided an adequate amount of additional time for 
stakeholders to provide comment on this proposed rule. 

Again, thank you for your letter. If you have further questions, please contact me or your staff 
may call Greg Sprau! in the EPA's Office of Congressional and Intergovernmental Relations at 
(202) 564-0255. 

Sincerely, 

Nancy K. Stoner 
Acting Assistant Administrator 

Internet Address (URL)· http.//www.epa.gov 
Recycled/Recyclable ·Printed with Vegetable Oil Based Inks on 100% Postconsumer. Process Chlo•ine Free Recycled Paper 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. 20460 

JUN - 1 2012 

The Honorable Dick Lugar 
Committee on Agriculture, Nutrition and Forestry 
United States Senate 
Washington, D.C. 20510 

Dear Senator Lugar: 

OFFICE OF WATER 

Thank you for your letter dated December 13, 2011, to the U.S. Environmental Protection 
Agency (EPA) Administrator Lisa P. Jackson, expressing support for a sixty (60) day extension 
to the comment period for the National Pollutant Discharge Elimination System Concentrated 
Animal Feeding Operation proposed reporting rule. As the acting Assistant Administrator for 
the Office of Water, Administrator Jackson asked that I respond to your letter. 

As you noted in your letter, the EPA published the proposed rulemaking on October 21, 2011. In 
the proposed rule, the EPA requested comments on two proposed options, as well as alternative 
approaches to achieve its water-quality related objectives. The original deadline for submission 
of comments was December 20, 2011; and upon receiving input from many of our stakeholders, 
the EPA extended the deadline for an additional thirty (30) day period to January 19, 2012. The 
Agency believed that this 30-day extension provided an adequate amount of additional time for 
stakeholders to provide comment on this proposed rule. 

Again, thank you for your letter. If you have further questions, please contact me or your staff 
may call Greg Spraul in the EPA's Office of Congressional and Intergovernmental Relations at 
(202) 564-0255. 

Nancy K. Stoner 
Acting Assistant Administrator 

Internet Address (URL)• http.l/www.epa gov 
Recycled/Recyclable ·Printed with Vegetable Oil Based Inks on 100% Postconsumer. Process Chlorine Free Recycled Paper 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. 20460 

JUN - 1 ?012 

The Honorable Ben Nelson 
Committee on Agriculture, Nutrition and Forestry 
United States Senate 
Washington, D.C. 20510 

Dear Senator Nelson: 

OFFICE OF WATER 

Thank you for your letter dated December 13, 2011, to the U.S. Environmental Protection 
Agency (EPA) Administrator Lisa P. Jackson, expressing support for a sixty (60) day extension 
to the comment period for the National Pollutant Discharge Elimination System Concentrated 
Animal Feeding Operation proposed reporting rule. As the acting Assistant Administrator for 
the Office of Water, Administrator Jackson asked that I respond to your letter. 

As you noted in your letter, the EPA published the proposed rulemaking on October 21, 2011. In 
the proposed rule, the EPA requested comments on two proposed options, as well as alternative 
approaches to achieve its water-quality related objectives. The original deadline for submission 
of comments was December 20, 2011, and upon receiving input from many of our stakeholders, 
the EPA extended the deadline for an additional thirty (30) day period to January 19, 2012. The 
Agency believed that this 30-day extension provided an adequate amount of additional time for 
stakeholders to provide comment on this proposed rule. 

Again, thank you for your letter. If you have further questions, please contact me or your staff 
may call Greg Sprau! in the EPA's Office of Congressional and Intergovernmental Relations at 
(202) 564-0255. 

Sincerely, 

Nancy K. Stoner 
Acting Assistant Administrator 

Internet Address (URL) • http://www.epa.gov 
Recycled/Recyclable •Printed with Vegetable Oil Based Inks on 100% Poslconsumer. Process Chlorine Free Recycled Paper 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. 20460 

The Honorable Nick J. Rahall, II 
Chairman 
Committee on Natural Resources 
U.S. House of Representatives 
Washington, D.C. 20515 

Dear Chairman Rahall: 

MAR 1 8 2009 
THE ADMINISTRATOR 

Thank you for your letter of February 3, 2009, congratulating me on my appointment by 
President Obama to lead the U.S. Environmental Protection Agency (EPA) as its Administrator. 
I am grateful and humbled that President Obama selected me for this honor. 

I appreciate your interest in the regulation of the disposal of coal combustion wastes, or 
coal combustion residuals (CCR). As your letter notes, such residues can often be put to safe, 
beneficial use and EPA promotes such use over disposal. Beneficial use can be an effective way 
to produce quality concrete and similar materials for infrastructure construction while reducing 
greenhouse gas emissions and energy consumption associated with the use of virgin material. 
For more information on the Agency's Coal Combustion Products Partnership, please see 
http://www.epa.gov/c2p2. 

As you know, on March 9, 2009, I announced that EPA is quickly moving forward to 
develop regulations addressing CCR. EPA anticipates proposing a rule, open for public 
comment, by the end of this year. After the May 2000 Regulatory Determination concluding that 
national non-hazardous waste regulations under the Resource Conservation and Recovery Act 
Subtitle D were appropriate for CCR disposed of in surface impoundments and landfills, 
additional information and data became available. This information was made available for 
public comment in EPA's August 2007 Notice of Data Availability (NODA) (72 FR 49714). 
The NODA included an update of waste management practices-a joint U.S. Department of 
Energy (DOE) and EPA report entitled, "Coal Combustion Waste Management at Landfills and 
Surface Impoundments, 1994-2004," a further assessment of damage cases, and a draft risk 
assessment. In addition, the draft risk assessment was subject to peer review, which was 
completed in September 2008. Approximately 400 comments and recommendations were 
received, including those from the peer reviewers. EPA will consider this information as we 
move forward quickly to develop regulations to address the management of CCR in surface 
impoundments and landfills. 

Internet Address (URL) • http://www.epa.gov 
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As explained in the RIA for the rule, the Tailoring Rule provides regulatory relief and therefore 
has no adverse effects on competition in the economy or on small businesses. The EPA 
considered the impact of the Tailoring Rule on small entities (small businesses, governments and 
non-profit organizations) as required by the Regulatory Flexibility Act (RFA) and the Small 
Business Regulatory Enforcement Fairness Act (SBREF A). For informational purposes, the RIA 
for the final rule includes the SBA definition of small entities by industry categories for 
stationary sources of greenhouse gases and potential regulatory relief from Title V and NSR 
permitting programs for small sources of greenhouse gases. Since the Tailoring Rule does not 
impose regulatory requirements, but rather lessens the regulatory burden of the Clean Air Act 
requirements on smaller sources of greenhouse gases, no economic costs are imposed upon small 
sources of greenhouse gases as a result of the rule. Rather the final Tailoring Rule provides 
regulatory relief for small sources. These avoided costs or benefits accrue because small sources 
of greenhouse gases are not required to obtain a Title V permit, and new or modifying small 
sources of greenhouse gases are not required to meet PSD requirements. Some of the small 
sources benefitting from this action are small entities, and as a result, these entities will benefit 
from the regulatory relief finalized by the Tailoring Rule.8 

"(4) the effects of the standard or regulation on consumer costs;" 

The effects of the Tailoring Rule on consumer costs were considered in the RIA for the rule. The 
Tailoring Rule is deregulatory in nature and as such has no adverse impacts on consumer costs. 

"(5) the effects of the standard or regulation on energy use. " 

As required by Executive Order 13211, the EPA assessed the impact of the rule on energy supply 
and use. The EPA concluded that the Tailoring Rule would not create any new requirements for 
sources.9 

2. If the aforementioned analyses have not been completed, I request EPA immediately initiate 
the analysis and provide it to the Committee. 

As explained above, the analyses have been completed for the actions for which they were required. 

3. My understanding is a section 317 analysis may not be substituted by other analyses. If you 
have a different view, please provide a legal explanation that justifies your view. 

There is no language in section 317 indicating that any specific labeling of the analysis is required to 
satisfy the section's requirements. The EPA may satisfy its duties under section 317 by means of 
documents such as Regulatory Impact Analyses or preambles, provided that these documents 
address the substantive and procedural requirements set forth in the provision, subject to the 
flexibility provided by section 317(d). As explained above, the EPA has done so fully with regard to 
the rulemakings at issue here. 

8 Final Tailoring Rule RlA Chapters 6 and 7 and Final Rule Preamble Sections VII.C. and VIII.C. 

9 Final Tailoring Rule RIA Chapter 7, Section 7.8 and Final Rule Preamble Sections VII.G. and VIII.H. 
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4. A section 321(a) analysis on the individual and cumulative impact of the GHG regulations on 
potential job losses. 

The EPA has provided detailed regulatory impact analyses for each of its major greenhouse gas 
regulations that provide extensive information about the economic impact of those rules. Consistent 
with relevant Executive Orders, EPA estimates the benefits and costs of all of its economically 
significant rules. EPA' s regulatory impact analyses often contain hundreds of pages of detailed work 
which draws heavily on peer-reviewed literature. Labor, a key factor of production, is intrinsically 
incorporated into EPA's economic analyses. The economic impacts of the Car Rule, as analyzed in 
the Regulatory Impact Analysis for that rule, are discussed in the responses to questions 1 and 5. As 
explained elsewhere in this response, the Endangerment Finding has no economic impact 
independent of any impacts of the Car Rule, and the Tailoring Rule operates to reduce any potential 
economic impacts from stationary source preconstruction permitting requirements under the Clean 
Air Act. 

Section 321 of the Clean Air Act authorizes the Administrator of the EPA to investigate, report and 
make recommendations regarding employer or employee concerns that requirements under the Clean 
Air Act will adversely affect employment. Section 321(a) provides for "continuing evaluations of 
potential loss or shifts of employment which may result from the administration or enforcement of 
the provision of this Act and applicable implementation plans, including where appropriate, 
investigating threatened plant closures or reductions in employment allegedly resulting from such 
administration or enforcement." Sections 321(b) and (c) authorize, in general, an employee to 
petition for an investigation of alleged loss of employment due to Clean Air Act requirements, and 
establish procedures for such an investigation. Finally, section 32l(d) provides that the evaluations 
or investigations authorized in section 321 do not authorize or require the EPA or the States to 
modify any Clean Air Act requirement. 

Section 321 was added in the 1977 amendments to the Clean Air Act. Both the House and Senate 
Committee Reports for the 1977 amendments describe the purpose of section 321 as addressing 
situations where employers make allegations that environmental regulations will jeopardize 
employment, possibly in order to stimulate union or other public opposition to environmental 
regulations. The section was intended to create a mechanism to investigate and resolve those 
allegations. In addition, the section was designed to provide individual employees whose jobs were 
threatened or lost allegedly due to environmental regulations with a mechanism to have EPA 
investigate those allegations. The legislative history makes clear that Congress intended to provide a 
mechanism to respond to specific allegations in particular cases: 

"In any particular case in which a substantial job loss is threatened, in which a plant closing is 
blamed on Clean Air Act requirements, or possible new construction is alleged to have been 
postponed or prevented by such requirements, the committee recognizes the need to determine 
the truth of these allegations. For this reason, the committee agreed to section 304 of the bill 
[which became section 321 of the Act], which establishes a mechanism for determining the 
accuracy of any such allegation." H.R. Rep. 95-294, at 317; see also S. Rep. 95-127, at 1474-76. 

The committee reports do not describe the provision as applying broadly to all regulations or 
implementation plans under the Clean Air Act. 

In keeping with congressional intent, the EPA has not interpreted section 321 to require the Agency 
to conduct employment investigations in taking regulatory actions. Conducting such investigations 
as part of rulemakings would have limited utility since section 32l(d) expressly prohibits the EPA 
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(or the States, in case of applicable implementation plans) from "modifying or withdrawing any 
requirement imposed or proposed to be imposed under the Act" on the basis of such investigations. 
As noted above, section 321 was instead intended to protect employees in individual companies by 
providing a mechanism for the EPA to investigate allegations - typically made by employers - that 
specific requirements, including enforcement actions, as applied to those individual companies, 
would result in lay-offs. The EPA has not received any request for any such investigation with 
regard to its GHG regulations. · 

5. An analysis of the cumulative impact of all the EP A's GHG regulations on all sectors of the 
economy and small business. 

The EPA has finalized three significant regulations to control greenhouse gas emissions (the 
Renewable Fuel Standard, the Tailoring Rule, and the Car Rule), and has proposed one other 
significant regulation (medium- and heavy-duty vehicle standards). The EPA's practice with 
significant greenhouse gas rules, as it is for all significant rules, is to conduct a regulatory impact 
analysis of each rule pursuant to Executive Order 12866 and any applicable statutory or other 
requirements. When the EPA conducts a regulatory impact analysis, the Agency's normal practice is 
to include in the base case previously finalized rules that impose regulatory obligations on sources. 
Thus, for example, when the EPA analyzes the effect on gasoline costs of a new rule, the effect of 
prior rules on gasoline costs is already accounted for. 

The Energy Independence and Security Act of 2007 established lifecycle greenhouse gas emission 
requirements for biofuels to qualify for the Renewable Fuel Standard (RFS). The EPA issued a final 
rule (RFS2) implementing that and other changes mandated by the 2007 law (Regulation of Fuels 
and Fuel Additives: Changes to Renewable Fuel Standard Program: Final Rule, 75 Fed. Reg. 
14,669 (March 26, 2010)). As part of that rulemaking, the EPA conducted a regulatory impact 
analysis, which can be found at http://www.epa.gov/otaq/renewablefuels/420r10006.pdf. This 
analysis estimated that, when fully implemented in 2022, the RFS would save $11.8 billion in 
gasoline and diesel costs, reduce oil imports by $41.5 billion and increase farm income by $13 
billion. Other estimated economic impacts are included in the regulatory impact analysis. The EPA 
also conducted a Regulatory Flexibility Analysis for the RFS2, which can be accessed at 
http://epa.gov/otaq/renewablefuels/420rl0006.pdf and is summarized in the preamble to the RFS2 
(see 75 Fed. Reg. at 14,858-862). As detailed in the preamble to the final rule, the EPA took a 
number of steps to minimize the impact of the RFS2 on small refiners. 

In April 2010, the EPA and NHTSA finalized ajoint rule to establish a national program consisting 
of new standards to increase the efficiency of, and reduce the greenhouse gas emissions from, model 
year 2012 through 2016 light-duty vehicles. Light-duty Vehicle Greenhouse Gas Emission Standards 
and Corporate Average Fuel Economy Standards; Final Rule, 75 Fed. Reg. 25,323 (May 7, 2010). 
As part of that rulemaking, the EPA conducted a regulatory impact analysis to fully assess the costs 
of these standards. See Preamble Section III.H.2 Costs Associated with the Vehicle Program (75 
Fed. Reg. 25,513) (May 7, 2010) and Section III.H.4 Reduction in Fuel Consu:iiption and Its . 
Impacts (75 Fed. Reg. 25,516); RIA Chapter 6: Vehicle Program Costs Includmg Fuel Consumpt10n 
Impacts, which can be found at http://www.epa.gov/otaq/climate/regulations(420rl0009.pdf. Among 
other things, the analysis estimated that, over the lifetime of the covered vehicles, these s~dards 
would save 1.8 billion barrels of oil and would save consumers more than $3000 per vehicle. The 
EPA did not analyze the effect on small businesses because small businesses are exempt from these 

standards. 
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In November 2010, the EPA and NHTSA proposed joint rules to establish a Heavy-Duty National 
Program consisting of new standards to increase the fuel efficiency of, and reduce the greenhouse 
gas emissions from, model year 2014 through 2018 medium- and heavy-duty engines and vehicles. 
Greenhouse Gas Emissions Standards and Fuel Efficiency Standards for Medium- and Heavy-Duty 
Engines and Vehicles; Proposed Rules, 75 Fed. Reg. 74,15274152 (November, 2010). As part of that 
rulemaking, the EPA is conducting a regulatory impact analysis to fully assess the costs of these 
proposed standards. The draft proposed RIA can be accessed at 
http://www.epa.gov/otaq/climate/regulations/420dl0901.pdf. See Preamble Section VIII "What are 
the agencies' estimated cost, economic, and other impacts of the proposed program?" (75 Fed. Reg. 
74,302)74302) (Nov. 30, 2010) and RIA Chapter 9: "Economic and Social Impacts." The EPA 
accounted for RFS2 impacts in the baseline emission inventories for this program. Among other 
things, the analysis estimated that, over the lifetime of the covered vehicles, these pr-0posed 
standards would save 500 million barrels of oil and would provide benefits to private interests of $35 
billion in fuel savings. The EPA did not analyze the effect on small businesses because EPA 
proposed not to cover small businesses as part of this rulemaking. 

In 2010, the EPA finalized the Tailoring Rule, which provides regulatory relief for over six million 
small greenhouse gas-emitting Title V sources and tens of thousands small greenhouse gas-emitting 
new or modifying PSD sources. (Prevention of Significant Deterioration and Title V Greenhouse 
Gas Tailoring Rule; Final Rule, 75 Fed. Reg. 31,514 (June 3, 210). The EPA conducted a regulatory 
impact analysis, which is available at http://www.epa.gov/ttn/ecas/regdata/RIAs/riatailoring.pdf. In 
calculating the benefits of the Tailoring Rule, the EPA analyzed the avoided regulatory burden by 
sources given regulatory relief by the Rule. The avoided burden focused on the avoided costs for 
those given regulatory relief of going through the permitting process, but not of any control 
requirements that would have resulted from the permitting process. The EPA lacked the data 
necessary to estimate the costs of the avoided control requirements. 

The EPA cannot analyze the economic impacts of policies when it is unclear what regulatory 
obligation would be imposed and on whom. Quite simply, if one does not know what a source will 

· be required to do, one cannot analyze how much it will cost. The greenhouse gas PSD permitting 
obligations are not sufficiently detailed to be analyzed because the actual regulatory obligation is set 
through a case-by-case determination by the permitting authority (which is usually a local or state 
agency) and because the obligation only arises when a new source is built or an existing source 
increases its emissions significantly and undertakes a major modification. When local permitting 
authorities make the case-by-case determination through which they set greenhouse gas permit 
requirements for affected sources, the permitting authorities are required under federal law to take 
cost into account. 

The EPA did not conduct a regulatory impact analysis of the Endangerment Finding because it was a 
scientific finding and did not itself impose regulatory obligations on private entities. 

The EPA has conducted three analyses of the cumulative benefits and costs of regulations 
promulgated under the Clean Air Act. The first report, "The Benefits and Costs of the Clean Air 
Act, 1970 to 1990," (October 15, 1997) estimated that the mean estimate of the benefits in 1990 of 
implementing the Clean Air Act (to the extent they could be monetized) exceeded the costs by 
approximately 40 to 1. The second report, "The Benefits and Costs of the Clean Air Act, 1990 to 
2010" (November 15, 1999), and third report, "The Benefits and Costs of the Clean Air Act from 
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1990 to 201 O" (March, 2011 ), both analyzed the benefits and costs of implementing Clean Air Act 
programs since the passage of the 1990 Clean Air Act Amendments. The third report is an updated 
version of the second analysis; the benefits and costs it analyzed are in addition to the benefits and 
costs estimated in the first report. The central benefits estimates (to the extent that benefits can be 
monetized) in the third report exceeds the costs by 30 to 1. All three reports were multi-year efforts 
(six years each for the first two reports, five years for the third report) and were subjected to 
extensive peer review, including review by the EPA's independent Science Advisory Board Council 
on Clean Air Act Compliance Analysis. 

6. All documents and communications referring or relating to any analysis EPA conducted on 
GHG regulations that were sent to the Office of Information and Regulatory Affairs (OIRA). 

The enclosed CD provides EPA analyses of the light-duty vehicle and medium- and heavy-duty 
vehicle GHG rules, the RFS2 and the Tailoring Rule that were sent to OIRA in connection with 
these rulemakings. 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. 20460 

The Honorable Darrell Issa 
Ranking Member 

JAN 2 2 2010 

Committee on Oversight and Government Reform 
United States House of Representatives 
Washington, D.C. 20515-6143 

Dear Congressman Issa: 

-

OFFICE OF 
ADMINISTRATION 
AND RESOURCES 

MANAGEMENT 

Thank you for your letter of November 23, 2009 requesting information from the 
Environmental Protection Agency (EPA) regarding recipient reporting under Section 1512 of the 
American Recovrry and Reinvestment Act (Recovery Act). EPA's response to your request is 
provided below. 

1. The language used in the Terms and Conditions for each Recovery Act-funded 
contracts, grants and loan agreement related to failure to report or inaccurate 
reporting under Section 1512 of the Recovery Act. 

EPA did not make any Recovery Act loans. It did award Recovery Act contracts and 
grants/cooperative agreements. In its Recovery Act contracts, EPA included the Section 1512 
reporting contract cl~use required by FAR 4.1501. 

In its Recovery Act grants and cooperative agreements, EPA included the Section 1512 term 
and condition required by 2 CFR Part 176 Subpart A. 

2. A list of Recovery Act awardees from the Environmental Protection Agency that did 
not file or have been found to have filed inaccurately under award agreements 
related to Section 1512 of the Recovery Act. 

As of September 30, 2009, EPA had awarded a total of 635 Recovery Act funding agreements. 
EPA reviewed recipient-reported information associated with these agreements in accordance 
with guidance issued by the Office of Management and Budget (OMB) (see Enclosure A). As 
required by the guidance, EPA evaluated the information to determine ifthere were material 
omissions or significant reporting errors. The Agency identified material omissions involving 
ten recipients that failed to file reports. The Recovery Accountability and Transparency Board 

Internet Address (URL)• http://www.epa.gov 
Recycled/Recyclable• Printed with Vegetable Oil Based Inks on Recycled Paper (Minimum 30% Postconsumer) 



has posted the names of these recipients at 
http://www.recovery.gov/Transparency/RecipientReportedData/Documents/NonReportersByAge 
ncy-ReportingPeriodl.pdf (see pages 127 -128). The Agency did not identify any significant 
reporting errors. 

3. A list of awardees that the Environmental Protection Agency has already contacted 
or plans to contact regarding a lack of filing or inaccurate filing under award 
agreements related to Section 1512 of the Recovery Act. 

EPA has contacted the ten recipients that failed to file reports and has taken appropriate 
follow-up actions as required by OMB guidance (see Enclosure B). 

Again, thank you for your letter. If you have further questions, please contact me or your 
staff may call Sven-Erik Kaiser in EPA's Office of Congressional and Intergovernmental 
Relations at (202) 566-2753. 

Enclosures 

Sincerely, µ 
L- f 
~ra~gj. Hooks 
Assistant Administrator 



THE DIRECTOR 

EXECUTIVE OFFICE OF THE PRESIDENT 
OFFICE OF MANAGEMENT AND BUDGET 

WASHINGTON, D.C. 20503 

June 22, 2009 
M·09·2 l 

MEMORANDUM FOR TH~HE DS OF DEPARTMENTS AND AGENCIES 

FROM: . Peter R. Orsz (_____ 
Director J 

SUBJECT: Implementing Guidance for the Reports on Use of Funds Pursuant to the 
American Recovery and Reinvestment Act of 2009 · 

This memorandum transmits government· wide guidance for carrying out the 
reporting requirements included in Section 1512 of the American Recovery and 
Reinvestment Act of 2009 (Recovery Act). The reports required under Section 1512 of 
the Act will be submitted by recipients beginning in October 2009 and will contain 
detailed information on the projects and activities funded by the Recovery Act. When 
published on www.Recovery.gov, these reports will provide the public with an 
unprecedented level of transparency into how Federal dollars are being spent and will 
help drive accountability for the timely, prudent, and effective spending of recovery 
dollars. 

Federal efforts to provide transparency into Recovery Act spending have been 
underway since the Act's inception. Today, www.Recovery.gov and individual agency 
websites contain voluminous data on Federal agency spending, including weekly updates 
on all Recovery Act obligations and outlays. As significant recovery funds have now 
made their way into local communities and the work to rebuild our economy continues to 
gain momentum, it is essential that the public have access to information on the manner 
in which funds are being expended at the local level. 

Recipient reports required by Section 1512 of the Recovery Act will answer 
important questions, such as: 

• Who is receiving Recovery Act dollars and in what amounts? 
• What projects or activities are being funded with Recovery Act dollars? 
• What is the completion status of such projects or activities and what impact 

have they had on job creation and retention? 

Based on input received from the public on previous implementing guidance 
issued by the Office of Management and Budget (OMB), the reporting framework in the 
attached guidance has been updated and enhanced to capture additional spending data 
from prime recipients and sub·recipients of Federal financial assistance Recovery Act 



awards. Further, OMB has worked with the Recovery Accountability and Transparency 
Board to deploy a nationwide data collection system at the website 
www.FederalReporting.gov that will reduce information reporting burden on recipients 
by simplifying reporting instructions and providing a user-friendly mechanism for 
submitting required data. However, the attached guidance is not intended to serve as a 
detailed set of user instructions for the www.FederalReporting.gov system. Instead, 
additional details for interacting with the system will be provided through the solution 
itself. 

The attached guidance does not apply to Federal government contracts. 
Additional guidance to Federal government contractors will be forthcoming. Further, as 
the President directed in his March 20, 2009, Memorandum entitled "Ensuring 
Responsible Spending of Recovery Act Funds," OMB conducted a 60-day review of the 
Administration's policy on communications with lobbyists regarding Recovery Act 
funds. OMB's revised guidance on lobbyist communications is also forthcoming. 

Any questions about the requirements contained in the guidance can be sent to 
recover:y@omb.eop.gov. 

Thank you for your cooperation. 

Attachment 
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Section 1 - General Information 

1.1 What is the purpose of this Guidance? 

The purpose of this Guidance is to provide Federal agencies and funding recipients with 
information necessary to effectively implement the reporting requirements included in 
Section 1512 of the American Recovery and Reinvestment Act of 2009 ("Recovery 
Act," or "the Act"). 

This Guidance: 
• Answers questions and clarifies issues related to the mechanics and chronology of 

recipient reporting required by the Recovery Act; 
• Provides clarification on what information will be required to be reported into the 

central reporting solution at www.FederalReporting.gov and what information 
will be reported on www.Recovery.gov; 

• Instructs recipients on steps that must be taken to meet these reporting 
requirements, including the incorporation of sub-recipient reporting requirements 
under Section 1512( c )( 4) of the Act; and 

• Establishes a common framework for Federal agencies and recipients to manage a 
data quality process associated with the Recovery Act recipient reporting 
requirements. 

1.2 Does this Guidance modify any previously issued guidance by the Office of 
Management and Budget (OMB) related to recipient reporting? 

This Guidance builds on previously issued guidance materials, covering new areas not 
previously addressed (e.g., data quality requirements and logistical details surrounding 
the www.FederalReporting.gov reporting solution), but it also clarifies, and in some cases 
modifies, previously issued requirements. In particular, this Guidance: 

• Identifies additional data elements required pursuant to Section 1512 of the 
Recovery Act to enhance transparency (Section 2.3 and the supplemental 
materials to this Guidance); 

• Modifies requirements related to recipient data reporting due·on July 10, 2009 
(Section 2.6); and 

• Updates information on methodologies and approaches for reporting job 
creation/retention estimates (Section 5). 

1.3 To which Federal programs does this Guidance apply? 

A list of Federal programs subject to Section 1512 of the Recovery Act will be posted on 
OMB's website and www.Recovery.gov as supplemental materials to this Guidance. 
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1.4 Does this Guidance apply to both recipients of Federal assistance awards and 
Federal contract awards under the Recovery Act? 

No. This Guidance does not apply to recipients of Federal contract awards directly from 
the Federal government. However, recipients of Federal contract awards directly from 
the Federal government will submit information required by Section 1512 of the 
Recovery Act through the www.FederaJReporting.gov website. The relevant guidance 
for these recipients is provided in interim Federal Acquisition Regulation (FAR) clause 
52.204-11. It is important to note that consideration of the public comments received on 
the interim FAR clause might result in changes to the clause when it is finalized. 
Therefore, further guidance, instructions, and examples specifically applying to Federal 
government contractors will be published in the Federal Register when the clause is 
finalized. The explanations and example on estimating jobs in Section 5 of this Guidance 
is consistent with the current interim FAR clause. 

In addition, individuals receiving direct payments from the Federal government are not 
subject to the reporting requirements outlined in this Guidance, as defined by Section 
I 5 l 2(b )(1 )(A) of the Act. Sole proprietorships however are subject to the reporting 
requirements (Section 2.2). 

Recipients of loan guarantees are not subject to the reporting requirements outlined in 
this Guidance, as defined by Section.J512(b)(l)(A) of the Act except 100 percent 
guaranteed loans financed through the Federal Financing Bank 

The provisions in the Guidance apply to recipients of grants, loans, tribal agreements, 
cooperative agreements, and other forms of assistance (other than those noted above). 
This Guidance also applies to sub-awards and other payments made by recipients of 
Federal assistance, including those awards or payments that are made in the form of a 
contract (i.e., contracts made by an entity other than the Federal government). 
The reporting requirements do not apply to recipients receiving funds through entitlement 
or tax programs or to individuals. 1 The Federal agency or prime recipient awarding funds 
to individuals will report the aggregated amounts disbursed to individuals. Section 2.4 of 
this Guidance provides further instruction on aggregate reporting. 

1.5 Does this Guidance contain any specific provision for a Federal agency to seek 
a waiver of existing legislative or administrative requirements? 

No. If a Federal agency believes it is appropriate to seek a waiver of an existing 
requirement in order to facilitate effective implementation of the Recovery Act, the 
Federal agency shall pursue such waiver consistent with existing Federal processes (e.g., 
waivers for the Paperwork Reduction Act). 

1 To avoid using personal identification, sole proprietorships should register using a TIN or EIN. 
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1.6 Do the Federal agencies have flexibility to issue further program-specific 
guidance on recipient reporting? 

This Guidance is not intended to impact requirements outside of Section 1512 of the 
Recovery Act. The Recovery Act may contain additional recipient reporting 
responsibilities that are specific to certain Federal programs. Recipients will have to 
comply with any reporting as outlined in the award agreement, which may result in 
submitting similar data under this Guidance to the Federal awarding agency. In these 
areas, recipients should rely on program-specific guidance and instructions issued by the 
relevant Federal agency. 

Thus, it is anticipated that Federal agencies will, as appropriate, issue clarifying guidance 
to funding recipients. Additional guidance for Recovery funding recipients must be in 
accordance with OMB guidance. Federal agency-specific reporting guidance must not, 
without prior approval from OMB, require the use of any existing reporting systems to 
collect Section 1512 reporting that exclude or bypass the central reporting solution at 
www.FederalReporting.gov. See also Section 2.8. 

1.7 What is the process for the public to provide input or comment on the 
provisions of this Guidance? 

Feedback about this guidance document may be submitted to recovery@omb.eop.gov 
and should have the term "guidance feedback" in the title of the email. Further, the 
Recovery Accountability and Transparency Board ("Board") expects to issue a separate 
Federal Register notice as part of the Paperwork Reduction Act (PRA) clearance process. 
This Federal Register notice follows the original PRA notice published April 1, 2009. 
The public will have an opportunity to comment through the updated PRA notice which 
will include the new data elements added to the Section 1512 reporting model as 
described in Section 2 of this Guidance. 

1.8 What additional Recovery Act Implementation Guidance is available? 

February 20,-2009 M-09-10 Initial Implementing Guidance for the American Recovery 
and Reinvestment Act of 2009 
http://www.whitehouse.gov/omb/assets/memoranda fy2009/m09 l O.pdf 

February 25, 2009 Bulletin No.09-02 Budget Execution of the American Recovery and 
Reinvestment Act of 2009 Appropriations 
http://www. whitehouse. gov /om b/assets/bul letins/b09-02 .pdf 

March 2009 OMB Circular No. A-133 Single Audit Compliance Supplement 
http://www.whitehouse.gov/omb/circulars al33 compliance 09toc/ 

April 3, 2009 M-09-15 Updated Implementing Guidance for the American 
Recovery and Reinvestment Act of 2009 
http://www.whitehouse.gov/omb/assets/memoranda fy2009/m09- I 5.pdf 

May 11, 2009 M-09-18 Payments to State Grantees for Administrative Costs of 
Recovery Act Activities 
http://www.whitehouse.gov/omb/assets/memoranda fy2009/m09- l 8.pdf 
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June 30, 20092 Addendum to the Single Audit Compliance Supplement - American 
Recovery and Reinvestment Act 
http://www.whitehouse.gov/omb/circular al 33 compliance 09toc/ 

1.9 Under what authority is this Guidance being issued? 

This Guidance is issued under the authority of 31 U.S.C. 1111; Reorganization Plan No. 
2 of 1970; Executive Order 11541; the Chief Financial Officers Act of 1990 (Pub. L. 
101-576); the Federal Funding Accountability and Transparency Act of 2006 (Pub. L. 
109-282); and the American Recovery and Reinvestment Act of 2009 (Pub. L. 111-5). 

2 The Addendum is planned for publication on June I 8, 2009, and will be available at the link provided. 
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Section 2 - Basic Principles and Requirements of Recovery Act Recipient Reporting 

2.1 What recipient reporting is required in Section 1512 of the Recovery Act? 

Section 1512 of the Recovery Act requires reports on the use of Recovery Act funding by 
recipients no later than the 101

h day after the end of each calendar quarter (beginning the 
quarter ending September 30, 2009) and for the Federal agency providing those funds to 
make the reports publicly available no later than the 301

h day after the end of that quarter. 
Aimed at providing transparency into the use of these funds, the recipient reports are 
required to include the following detailed information: 

• Total amount of funds received; and of that, the amount spent on projects and 
activities; 

• A list of those projects and activities funded by name to include3: 

o Description 
o Completion status 
o Estimates on jobs created or retained; 

• Details on sub-awards4 and other payments. 

Further information on the details of these reports is outlined in this Section, and the 
specific data elements to be reported on are contained in the data dictionary included in 
the document entitled, Recipient Reporting Data Model. This document will be 
published on OMB's website and www.Recovery.gov as supplemental materials to this 
Guidance. 

2.2 Who is required to report under the Recovery Act? 

The prime recipients of all programs identified in the list of Federal programs subject to 
Section 1512 of the Recovery Act in the supplemental materials to this Guidance are 
responsible for reporting the information required by Section 1512 of the Act and as 
provided in this Guidance. Prime recipients may choose to delegate certain reporting 
requirements to sub-recipients, as described in Section 2.3. 

The prime recipients are non-Federal entities that receive Recovery Act funding as 
Federal awards in the form of grants, loans, or cooperative agreements directly from the 
Federal government. Federal agencies are not considered prime- or sub-recipients. The 
movement of Recovery Act funds between Federal agencies is not subject to Section 
1512 reporting. 

Payments made by prime recipients of Federal award dollars can be classified into two 
categories - (i) payments to sub-recipients and (ii) payments to vendors5

. The prime 

3 Section 1512{c)(3)(E) requires that State and local governments making infrastructure investments must 
provide information on the purpose, total costs, rationale for the _infrastructure project and contact 
information of an individual. 
4 Section 1512(c)(4) requires details on the data elements required to comply with the Federal Funding 
Accountability and Transparency Act of2006 (Pub. L. 109-282). 
s Refer to OMB Circular A-133, Audits of States, Local Governments, and Non-Profit Organizations for 
additional information. 

6 



recipient is responsible for reporting data on payments made to both sub-recipients and 
vendors. However, as noted in Section 2.3, the reporting requirements for payments 
made to sub-recipients are not the same as the reporting requirements for payments made 
to vendors. 

A sub-recipient is a non-Federal entity that expends Federal awards received from 
another entity to carry out a Federal program but does not include an individual who is a 
beneficiary of such a program. 6 

Specifically, sub-recipients are non-Federal entities that are awarded Recovery funding 
through a legal instrument from the prime recipient to support the performance of any 
portion of the substantive project or program for which the prime recipient received the 
Recovery funding. Additionally, the terms and conditions of the Federal award are 
carried forward to the sub-recipient. It is possible that a sub-recipient for one award may 
also be a prime recipient of another Federal award provided directly from the Federal 
Government. 

Under this Guidance, sub-recipients that receive all or a portion of Recovery funding 
from a prime recipient may be delegated the responsibility by the prime recipient to 
report information into the central reporting solution at www.FederalReporting.gov. This 
Guidance does not provide for such a delegation to vendors. The policy regarding 
delegation of reporting by the prime recipient is further described in Section 2.3 of this 
Guidance . 

. A vendor is defined as a dealer, distributor, merchant, or other seller providing goods or 
services that are required for the conduct of a Federal program.7 Prime recipients or sub
recipients may purchase goods or services needed to carry out the project or program 
from vendors. Vendors are not awarded funds by the same means as sub-recipients and 
are not subject to the terms and conditions of the Federal financial assistance award. 

The characteristics of a vendor that make it distinct from a sub-recipient are summarized 
below. A vendor: 

(I) Provides the goods and services within normal business operations; 
(2) Provides similar goods or services to many different purchasers; 
(3) Operates in a competitive environment; 
( 4) Provides goods or services that are ancillary to the 

operation of the Federal program; and 
(5) Is not subject to compliance requirements of the Federal program. 

6 Refer to OMB Circular A-133 for additional infonnation and definitions. OMB Circular A-110, Uniform 
Administrative Requirements for Grants and Agreements with lnstitutions of Highei;- Education, Hospitals, 
and other Non-profit Organizations, as codified in 2 CFR 215, provides further clarificatio11 on the 
definition of a sub-recipient. 
7 Refer to OMB Circular A-133 for additional information and definitions. 
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In general, individuals receiving benefit payments or other types of Federal awards are 
excluded from reporting information under Section 1512 of the Act. In certain cases, 
individual loan recipients (as either prime- or sub-recipients) may be required to comply 
with Section 1512 reporting requirements - for example, if the recipient is a sole 
proprietorship. Individuals other than sole-proprietorships are not subject to Section 
1512 reporting requirements, for example individuals receiving direct loans for purchase 
or refinancing of a single family home. 

The relevant Federal agency managing a loan program with Recovery Act dollars must 
issue supplemental guidance detailing instances in which individual recipients of loan 
funds (including 100 percent guaranteed loans financed through the Federal Financing 
Bank) are required to meet the requirements of Section 1512 and this Guidance. 

The Federal agency or prime recipients awarding funds to individuals will report the 
aggregated amounts disbursed to individuals. Section 2.4 of this Guidance provides 
further instruction on aggregate reporting for prime- or sub-recipients. 

As mentioned in Section 1.3, a list of Federal programs subject to the Recovery Act 
recipient reporting requirements will be published on OMB's website and 
www.Recovery.gov as supplemental material to this Guidance. There are some Federal 
programs that received Recovery Act funds that do not appear on the list. These include 
mandatory programs, programs and accounts directly used in the operations of Federal 
agencies, programs contained in Division B of the Act, and other programs providing 
benefits to individuals, which are specifically not subject to the Section 1512 reporting 
requirements. The Federal agencies awarding funds for these programs will continue to 
report the amounts disbursed for these programs and this information will be available to 
the public on www.Recovery.gov. 

2.3 What are the respective responsibilities of prime recipients and sub-recipients 
in meeting Section 1512 reporting requirements? 

The accompanying illustration demonstrates the basic framework for prime recipient and 
sub-recipient reporting. 
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Federal Agency 

Prime Recipient 

I \ 
Sub-recipient Vendor 

Vendor 

Prime Recipients: 

The prime recipient is ultimately responsible for the reporting of all data required by 
Section 1512 of the Recovery Act and this Guidance, including the Federal Funding 
Accountability and Transparency Act (FFA TA) data elements for the sub-recipients of 
the prime recipient required under 1512(c)(4). Prime recipients may delegate certain 
reporting requirements to sub-recipients, as described below. If the reporting is delegated 
to a sub-recipient, the delegation must be made in time for the sub-recipient to prepare for 
the reporting, including registering in the system. Further information on registration in 
the system is in Section 3 .4 of this Guidance. 

In addition, the prime recipient must report three additional data elements associated with 
any vendors receiving funds from the prime recipient for any payments greater than 
$25,000. Specifically, the prime recipient must report the identity of the vendor by 
reporting the D-U-N-S number8

, the amount of the payment, and a description of what 
was obtained in exchange for the payment. If the vendor does not have a D-U-N-S 
number, then the name and zip code of the vendor's headquarters will be used for 
identification. Vendors, as defined in this guidance, are not required to obtain a D-U-N-S 
number. 

Sub-Recipients of the Prime Recipient: 

The sub-recipients of the prime recipient may be required by the prime recipient to report 
the FFATA data elements required under l512(c)(4) for payments from the prime 
recipient to the sub-recipient. The reporting sub-recipients must also report one data 
element associated with any vendors receiving funds from that sub-recipient. 
Specifically, the sub-recipient must report, for any payments greater than $25,000, the 
identity of the vendor by reporting the D-U-N-S number, if available, or otherwise the 

8 The Dun & Bradstreet, or D-U-N-S, number is explained in further detail in Section 3 .5 of this Guidance. 
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name and zip code of the vendor's headquarters. Vendors are not required to obtain a D
U-N-S number. If a sub-recipient is not delegated the responsibility to report FF A TA 
data elements for sub-awards from its prime recipients or any sub-recipient vendor 
information, the prime and sub-recipients must develop a process by which this 
information will be reported in sufficient time to meet the reporting timeframes outlined 
in Section 3.2. 

Required Data: 

The specific data elements to be reported by prime recipients and sub-recipients are 
included in the data dictionary contained in the Recipient Reporting Data Model. This 
document will be published on OMB's website and www.Recovery.gov as supplemental 
materials to this Guidance. Below are the basic reporting requirements to be reported on 
prime recipients, recipient vendors, sub-recipients, and sub-recipient vendors. 
Administrative costs are excluded from the reporting requirements. The basic reporting 
requirements below may contain multiple data elements as defined in the data dictionary. 

Prime Recipient 
1. Federal Funding Agency Name 
2. Award identification 
3. Recipient D-U-N-S 
4. Parent D-U-N-S 
5. Recipient CCR information 
6. CFDA number, if applicable 
7. Recipient account number 
8. Project/grant period 
9. Award type, date, description, and amount 
10. Amount of Federal Recovery Act funds expended to projects/activities 
11. Activity code and description 
12. Project description and status 
13. Job creation narrative and number 
14. Infrastructure expenditures and rationale, if applicable 
15. Recipient primary place of performance 
16. Recipient area of benefit 
17. Recipient officer names and compensation (Top 5) 
18. Total number and amount ofsmall sub-awards; less than $25,000 

Recipient Vendor 
1. D-U-N-S or Name and zip code of Headquarters (HQ) 
2. Expenditure amount 
3. Expenditure description 

Sub-Recipient (also referred to as FFATA Data Elements) 
1. Sub-recipient D-U-N-S 
2. Sub-recipient CCR information 
3. Sub-recipient type 
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4. Amount received by sub-recipient 
5. Amount awarded to sub-recipient 
6. Sub-award date 
7. Sub-award period 
8. Sub-recipient place of performance 
9. Sub-recipient area of benefit 
10. Sub-recipient officer names and compensation (Top 5) 

Sub-Recipient Vendor 
1. D-U-N-S or Name and zip code of HQ 

Example: 

A Federal agency awards a $1 million Recovery Act funded research grant to University 
A. University A conducts a portion of the research itself and uses $200,000 of the 
Recovery Act funds to purchase scientific equipment from XYZ Corporation. University 
A sub-awards the remaining $500,000 of the Recovery Act funds to University B to carry 
out additional research consistent with the mission of the underlying Federal program. 
University Buses $50,000 of these funds to support research activities by purchasing 
scientific equipment from the 123 Corporation. 

In this example, University A is the prime recipient and must report on all data elements 
required by Section 1512 of the Recovery Act and this Guidance related to the award 
received from the Federal agency. This includes: 

• Information regarding the award to University A (associated with the prime 
recipient listed above) and includes: 

o Entity ID for University A (D-U-N-S) 
o Total $ received by University A 
o Total $ for projects/activities funded by University A 
o List of projects undertaken by University A 
o Estimates on jobs created or retained by University A, University B, and 

applicable vendors 
o Infrastructure Investment details, if applicable to University A activities 
o The identity of the XYZ corporation, as well as the amount and 

description of the purchase of scientific equipment 

• Information regarding the sub-award to University B, including the FF AT A data 
elements required under Section l512(c)(4) (associated with the sub-recipient 
listed above) and includes the identity of the 123 corporation (sub-recipient 
vendor above). 

University A has the option of delegating the responsibility to report the FF AT A data 
elements and the identity of the 123 Corporation (sub-recipient vendor data elements) to 
University B for entering into www.FederalReporting.gov. There are no additional 
reporting requirements for any sub-awards to sub-recipients made by University B. 
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2.4 What are the relevant requirements for prime recipients reporting on sub
recipient payments of less than $25,000 or to individuals? 

Section 1512(c)(4) and this Guidance allows for prime recipients to aggregate reporting 
on 1) sub-awards less than $25,000; 2) sub-awards to individuals; and 3) payments to 
vendors less than $25,000. Prime recipients should provide a separate aggregate dollar 
total for each of the three categories. 

As previously mentioned in this Guidance, it is important to note that while 
individual recipients of Recovery funds, either directly from a Federal agency or 
from a prime recipient, are not required to report into the centralized reporting 
solution themselves9

, the Federal agency or prime recipient awarding those funds 
will report by aggregating the amounts disbursed to individuals. 

2.5 How will recipient reporting be submitted? 

The information reported by all prime recipients (and those sub-recipients to which the 
prime recipient has delegated reporting responsibility) will be submitted through 
www.FederalReporting.gov, the online Web portal that will collect all Recovery Act 
recipient reports. Prime recipients must enter their data no later than the 1 oth day after 
each quarter beginning on October 10, 2009. All data contained in. each quarterly 
recipient report will be cumulative in order to encompass the total amount of funds 
expended to date. This means that reports due on October 10, 2009, will include funding 
from February 17, 2009 (the date the Act was enacted by Congress) through September 
30, 2009. Each subsequent quarterly report will also be cumulative. In other words, the 
report due January 10, 2010, will include the data reported through September 2009 and 
be updated to include data that accumulated through December 2009. For example, 
October's report may have contained a project that was 25% completed through the end 
of September. If the project is completed another 25% by the end of December, on 
January 10, the prime recipient will report that the project is 50% completed. 

Prime recipients and delegated sub-recipients will begin reporting the quarter in which an 
award is made to it. If awarded funds have not been received and/or expended by the 
prime recipients or delegated sub-recipients within the quarter the award is made or 
subsequent quarters, a "$0" should be reported for the respective data elements. 

2.6 What is the expectation for the reporting period ending June 30, 2009? 

Prime recipients are required to collect and maintain all relevant information responsive 
to the reporting requirements outlined in Section 1512 of the Recovery Act and this 

9 Sole proprietorships however are subject to the reporting requirements. See Section 1.4 for additional 
information. 
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Guidance since the enactment of the Recovery Act, including activities for the quarter 
ending June 30, 2009. This information along with information on subsequent activities 
will be reported on a cumulative basis and submitted on October 10, 2009, the first 
reporting deadline for Section I 512 established in the Recovery Act. There is no global 
requirement for Section 1512 reporting on July I 0, 2009, as previously indicated in 
M-09-15 issued on April 3, 2009. 

July 2009, however, provides a critical opportunity for Federal agencies and recipients to 
work together to: 

• Clarify logistics surrounding October 101
h reporting and the deployment of the 

www.FederalReporting.gov solution; 
• Troubleshoot potential data reporting challenges by fostering a common 

understanding of data definitions, reporting instructions, data quality responsibilities, 
etc.; and 

• Share best practices for planning and implementing the Section 1512 reporting 
requirements. 

Therefore, OMB and the Board are working together to foster a series of forums, 
meetings, and small-scale data collection pilots to take place during the month of July 
2009. More information regarding these activities will be forthcoming and will be 
reported upon the www.Recovery.gov and www.FederalReporting.gov websites. 

2. 7 Will there be any waivers granted to any recipient if it is not able to meet the 
reporting deadlines? 

No waivers will be granted for any recipients required to report under Section 1512 of the 
Recovery Act. If a recipient anticipates issues with meeting the reporting deadline, it 
should contact the appropriate Federal funding agency as soon as practicable to discuss 
how the reporting requirement will be met. Reporting extensions may be granted on a 
case-by-case basis by the appropriate Federal funding agency for extraordinary 
circumstances, such as natural disasters. 

2.8 Can the Recovery Act recipient reporting elements be combined with existing 
Federal reporting requirements? 

No. All information required by Section I 512 must be submitted through 
www.FederalReporting:gov. However, the recipient reporting solution does allow for 
recipients to enter data through custom software systems extracted in XML. See Section 
3 .6 for more information. This means that in some cases a recipient may have the option 
of leveraging an existing or separate data source (i.e., an existing system whereby the 
recipient is reporting information to a Federal agency) that contains information 
responsive to Section 1512 reporting requirements rather than re-keying information into 
the www.FederalReporting.gov solution. Federal agencies that seek to have recipients 
transfer information from existing systems into the www.FederalReporting.gov solution 
will be required to conduct a thorough analysis of the complexity of such arrangements as 
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well as the burden impact on the relevant recipient community before initiating such a 
requirement or option. 

Federal agencies that determine that such a requirement is necessary will issue program
specific reporting guidance that is reviewed and approved by OMB before it can be 
effective. 

2.9 How should recipients avoid "double counting" in their reports? 

Prime recipients that decentralize reporting at the prime recipient level and/or delegate 
reporting responsibilities to sub-recipients must take special precautions to ensure 
coordinated reporting. The www.FederalReporting.gov recipient reporting solution will 
consider the last report submitted to be the final submission. · 

Decentralized reporting at the prime recipient level - In this scenario, the prime recipient 
does not establish a single point of entry for submitting required data to the 
www.FederalReporting.gov solution, but it allows for multiple parties at the prime 
recipient level to enter data. For example, a State may designate a variety of officials at 
different State departments or agencies to enter relevant information into 
www.FederalReporting.gov on the State's behalf. In this case, it may be possible that 
two different State officials inadvertently create separate data records reporting on the 
same activity. The State recipient is responsible to design and implement a process that 
prevents this. While prime recipients may find it prudent to register multiple individuals 
to report in the event the principal designee is not available, it is incumbent on the 
reporting authority to ensure that report submission responsibility is clearly assigned. 

Delegation by prime recipient to sub-recipient -As noted in Section 2.3 of this Guidance, 
the prime recipient has the option of delegating reporting responsibility to the sub
recipient for those data items that relate to sub-recipient activity. If this delegation is not 
widely and clearly communicated, as well as closely monitored, it may be possible for 
mistakes to occur whereas both the prime recipient and sub-recipient are reporting 

· separately on the same activity. The prime recipient is responsible to design and 
implement a process that prevents this. At a minimum, the State must maintain an 
updated inventory of sub-recipient delegations and crosscheck all data records to make 
sure no reporting is occurring at the prime recipient level for instances where a delegation 
has occurred. 

During the corrections phase of the data reporting process, in other words, after the initial 
submission on the 10th of the reporting month (See Section 3.2), additional risk for 
double counting emerges if multiple "users" attempt to correct the same record. 
Although it will not be possible in the wwW.Federa!Reporting.gov solution for a user to 
create an additional or new record as part of a correction exercise, it is still important that 
the prime recipient and sub-recipient establish a policy to clearly identify which user is 
authorized to make correction per award identification number. 
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2.10 What are the ramifications of non-compliance with the recipient reporting 
requirements? 

Federal awards, like most legal contracts, are made with stipulations outlined in the 
award's term and conditions. Non-compliance with the reporting requirement as 
established under section 1512 of the Recovery Act is considered a violation of the award 
agreement because awards made with Recovery funds have a specific term requiring such 
compliance. The award term language is found in the Code of Federal Regulations 
(CFR) in 2 CFR Part 176.50. The Awarding Agency may use any customary remedial 
actions necessary to ensure compliance, including withholding funds, termination, or 
suspension and debarment, as appropriate. 

2.11 How will these reports be made available to the public? 

All reports submitted pursuant to Section 1512 of the Recovery Act will be made 
available on www.Recovery.gov and on individual Federal agency recovery websites. 
Federal agencies are encouraged to provide a link to www.Recovery.gov to satisfy the 
requirement of Federal agencies to post recipient information quarterly. 
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Section 3 - Recipient Reporting Process 

3.1 What are the basic roles and responsibilities in the recipient reporting process? 

The recipient reporting process is centralized by enabling all recipients (both prime- and 
those sub-recipients who have been delegated reporting responsibility) to use 
www.FederalReporting.gov to submit their quarterly reports. Agencies will review the 
submissions using the same website and underlying central data repository. This 
centralized approach will simplify filing requirements and will facilitate data review, 
analysis and transparency across the broad spectrum of Recovery Act programs and 
projects. The reported information will be made available to the public on 
www .Recovery.gov. 

3.2 What are the key activities and timeframes required for quarterly reporting? 

As previously mentioned in Section 2.5 of this Guidance, Section 1512 of the Recovery 
Act requires that prime recipients and delegated sub-recipients submit quarterly reports 
on their use of the funds not later than the 1 o•h day following the end of each quarter 
beginning on October 10, 2009, and will be cumulative since enactment, or February 17, 
2009.The statute further re~uires that reported information will be made available to the 
public not later than the 30t day after the end of each quarter. Summary statistics for 
reported data will appear on www.Recovery.gov prior to the end of the 30-day period, 
but they will be appropriately marked to indicate their review status. The timeframe of 
key reporting activities and their sequence and is shown below and described in the 
paragraphs that follow. 
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Registration. Reporting recipients and reviewing Federal agencies must be registered as 
authorized parties prior to submitting or reviewing recipient reports on 
www.FederalReporting.gov. The registration function will be available at 
www.FederalReporting.gov no later than August 26, 2009. Thereafter, prime recipients, 
delegated sub-recipients and Federal agencies can register on the website. 

Prompt registration is encouraged. Since registration requires that prime recipients 
must be registered in the Central Contractor Registration (CCR) database and that all 
reporting entities have a D-U-N-S number (see Section 3.5 for more information on the 
CCR and D-U-N-S numbers), reporting recipients whom do not already meet these 
requirements should take immediate steps to prepare for registration. See Section 3 .4 of 
this Guidance for further information detailing the registration process. Federal agencies 
will also need to register to perform their key activities within the system. Registration 
occurs only once, prior to the first reporting cycle. Prime recipients choosing to delegate 
reporting responsibilities should notify the affected sub-recipients early to allow them 
time to register. 

During days 1-10 following the end of the quarter, recipients and delegated sub
recipients prepare and enter their reporting information. See Section 3.6 for a description 
of reporting methods. During this period, the data are considered to be in pre-submission 
status until explicitly submitted. Recipients using the Web-based form method will be 
allowed to store draft versions of their reports. Draft versions will only be available to 
the individual creating the report. Recipients using the spreadsheet or system extracted 
XML options may store draft versions outside the system on recipient-owned computers 
or workstations. The data will assume the status of "submitted" and conform with the 
Section 1512 reporting requirements only when the reporting entity explicitly submits it 
using the web site functions. Submitted reports will be viewable by the appropriate 
prime recipient and by the Awarding Agency 10

• Prime recipients and delegated sub
recipients that have not submitted their data reports by the end of the 101

h day will be 
considered non-compliant with the recipient reporting requirements. 

During days 11-21 following the end of the quarter, prime recipients ensure that 
complete and accurate reporting information is provided prior to the Federal agency 
comment period beginning on the 22°d day. Prime recipients will perform a data quality 
review as described in Section 4 of this Guidance. Prime recipients are responsible for 
verifying submitted information for all Recovery funds for which they are responsible, 
for notifying sub-recipients of reporting errors or omissions, and for ensuring any data 
corrections are completed in a timely manner. Prime recipients will be responsible for 
coordinating with sub-recipients on any identified data corrections. To facilitate 
corrections, the www.FederalReporting.gov solution will provide contact information for 
the individual who submitted the report including email contact information. After 
potential pilot testing of the solution, as mentioned in Section 2.6, it may be determined 
that the recipient reporting solution may not automatically generate email notifications 
for prime recipient to sub-recipient communications due to the potential volume resulting 
from computer-generated notifications. 

'
0 Note that "Awarding Agency" is the data field consistent with the data dictionary within the 

supplemental materials to this Guidance. 

17 



Agencies may perform an initial review of the information in a "view-only" mode during 
this time period, but they will not be allowed to provide official feedback to prime 
recipients. During this period summary statistics for the initial data submissions will 
appear on www.Recovery.gov. 

During days 22-29 following the end of the quarter, Federal agencies review and, if 
determined, comment on the submitted reporting information. Submitted reports will not 
be editable by prime recipients or delegated sub-recipients during this time period unless 
notified by the Federal agencies. The Federal agencies will perform a data quality review 
as described in Section 4 of this Guidance. The Federal agencies will notify .the 
recipients and delegated sub-recipients of any data anomalies or questions through the 
www.FederalReporting.gov solution. This notification will unlock the notated report. 
Capability for Federal agency notation will be included as well. The original submitter 
must complete data corrections no later than the 29th day following the end of the quarter. 
Federal agency review will be indicated by the status indicators identified in Section 4.8 
of this Guidance. 

No later than 30 days following the end of the quarter, detailed recipient reports are made 
available to the public on the www.Recovery.gov website. Federal agencies are 
encouraged to link to www.Recovery.gov on their respective websites to fulfill their 
Section 1512 reporting requirements of facilitating the dissemination on recipient reports 
to the public. Federal agencies may also post recipient information on their respective 
websites after the data has been posted on the www.Recovery.gov website. Any data 
issues identified beyond the date of publication will be corrected or addressed in the next 
quarterly report. 

3.3 What is www.Federa/Reporting.gov and what is its relationship to 
www.Recovery.gov? 

The solution www.FederalReporting.gov is the web site that recipients will access in 
order to fulfill their reporting obligations as defined by Section 1512 of the Recovery Act 
and by this Guidance. The www.Federa!Reporting.gov solution will provide recipients 
and federal agencies with the ability to: 

• Register for the site and manage their account(s) 
• Submit reports 
• View and comment on reports if the user represents a Federal agency or prime 

recipient 
• Update or correct reports when appropriate 
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The www.Federa!Reporting.gov website works in conjunction with the 
www.Recovery.gov website to provide a comprehensive solution for recipient reporting 
and Recovery data transparency. Recipient reports are submitted to 
www.FederalReporting.gov and are ultimately published on www.Recovery.gov in 
accordance with the recurring quarterly timeframe described above in Section 3.2. 

3.4 How does a recipient register for the www.Federa/Reporting.gov solution? 

As previously mentioned in Section 3.2, prime recipients and delegated sub-recipients 
will need to be registered as authorized users of the www.FederalReporting.gov solution 
prior to submitting recipient reports into the website, and the registration function will be 
available on www.FederalReporting.gov no later than August 26, 2009. Prompt 
registration is encouraged. Award recipients should register within 10 business days of 
receiving an award once the registration function is available. The process for registering 
with www.FederalReporting.gov will be as follows: 

• Go to the website: The user will launch their commercial Web browser software 
application (e.g., Internet Explorer, or Firefox) and will navigate to the website 
www.FederalReporting.gov. 

• Provide registration information: The user will select the Registration link on 
the main page and fill-in the required registration information. All users will be 
asked for a preferred User Identifier (User ID), a password, an email address, and 
a primary phone number. Depending on the user's role in the system, some 
additional information may also be required. 

o Users that are representatives of State agencies will provide the Dun and 
Bradstreet (D&B) D-U-N-S number for their State agency. If the State 
agency uses more than one D-U-N-S number, the number of the State 
agency organization that is administering the award should be used. 

o Department of Defense (DoD) users will enter their organization's 
Department of Defense Activity Address Code (DODAAC). 

o Users that are representatives of prime recipients or sub-recipients will 
provide their organization's D-U-N-S number. These numbers will be 
used to lookup the user's organization in the CCR or D&B databases to 
populate additional information into the reporting submission. 
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o Prime and sub-recipients will need to register. If the Prime uses more than 
one D-U-N-S number, the number of the organization that received the 
award should be used. 

o Please note that registering with CCR and/or D&B requires additional 
processing time for the two organizations to validate user organization 
registration information. Combined CCR and D&B registration time can 
range from a single to several days depending on the particular 
organization and type of registration(s). If recipients need to register with 
CCR and/or D&B prior to using the www.FederalReporting.gov solution, 
the recipients should allow sufficient time to complete the registrations 
in order to still meet Recovery Act reporting deadlines. Advance 
registration is strongly recommended. 

• Receive confirmation: When the website registration has been successfully 
concluded, the www.FederalReporting.gov solution will send a confirmation of 
registration to the user by email. 

Account Maintenance: The www.FederalReporting.gov website will also support 
management of a user's account and user data such as contact information. For example, 
the user can update an email address or the user account can be disabled. Help desk 
support will be available for website functions as described in Section 3 .10. 

3.5 What are CCR and Dun and Bradstreet, and how does a recipient register 
with them? 

What is CCR? The Central Contractor Registration (CCR) is the primary contractor 
database for the US Federal Government. CCR collects, validates, stores and 
disseminates data in support of agency acquisition missions. (Since October l, 2003, it is 
Federally mandated that any organization wishing to do business with the Federal 
government under a Federal Acquisition Regulation (F AR)-based contract must be 
registered in CCR before being awarded a contract.) Because CCR is a Federally 
mandated and funded program, there is no cost to registrants for registering in CCR. 
Further detailed information on CCR is available at this URL: 
http://www.ccr.gov/F AO.aspx. 

What is a CCR MPIN? A Marketing Partner Identification Number (MPIN) is a 
password created by a user in CCR that allows the user to access other government 
systems such as PPIRS (Past Performance Information Retrieval System). The MPIN is a 
nine-character alphanumeric code; and must include at least one alpha and one numeric 
character, with no spaces. The MPIN is required in recipient reporting but not as part of 
the registration process. 

What is a D-U-N-S number and who provides it? Dun & Bradstreet (D&B) maintains 
a business database containing information on more than l 00 million businesses 
worldwide. D&B provides a D-U-N-S number, a unique 9-digit identification number, 
for each physical location of a business organization. D-U-N-S Number assignment is 
free for all businesses required to register with the U.S. Federal government for contracts 
or grants. The D-U-N-S number is used by the www.FederalReporting.gov solution to 
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indentify business organizations. Further detailed information on D&B is available at 
this URL: http://fedgov.dnb.com/webform. 

3.6 How does a recipient submit reports into www.FederalReporting.gov? 

There are three basic methods to submit reports into the www.FederalReporting.gov 
solution. The reporting organization can choose the most convenient method for 
reporting among the following: 

1) Online data entry in a Web browser: The website provides a straightforward 
data entry form, available via the user's Web browser, for report data entry. 

Technical requirements: A commercial Web browser such as Microsoft's 
Internet Explorer, or Firefox is required for this option. 

2) Excel spreadsheet: The website will make a Microsoft Excel spreadsheet 
available for report submission. The user can download this spreadsheet, open the 
spreadsheet in Microsoft's Excel spreadsheet program and fill it in. The spreadsheet 
can then be uploaded to the website with the user's browser at 
www.FederalReporting.gov. The spreadsheet is "Jocked" to restrict modification of 
the spreadsheet and allow data entry only in the required fields. Note: Recipients 
must not modify the structure of the spreadsheet or risk non-compliance due to 
an invalid submission. 

Technical requirements: Microsoft Office's Excel (Version 2003 or newer) is 
required to open and edit the spreadsheet file. A Web browser such as 
Microsoft's Internet Explorer, or Firefox is required to access the website. 

3) Custom software system extract in XML: Organizations with sufficient technical 
experience may choose to submit a properly formatted Extensible Markup Language 
(XML) file for their report submission. The supplemental materials to this Guidance 
contain the data dictionary and XML schema needed for formatting and structuring 
the XML system extracts. Additional detail about field constraints (such as the 
elements used in drop down menus on the Web form) will be added to those materials 
and posted to www.FederalReporting.gov. A service for validating the structure of 
XML extracts will be available on www.FederalReporting.gov prior to the 
submission period to ensure extracts are properly formatted. Recipients are strongly 
encouraged to test their report structures prior to the reporting period. 

Technical requirements: A Web browser such as Microsoft's Internet Explorer, 
or Firefox is required to access the website. Organizations must match a specific 
XML schema format. The schema for the data submission will be provided on 
the www.FederalReporting.gov website. 

Regardless of the approach taken, there is a common underlying data dictionary between 
all three approaches which will support common unified publishing to 
www.Recovery.gov in accordance with the quarterlytimeline discussed in Section 3.2. 
See document entitled, Recipient Reporting Data Model. This document will be 
published on OMB's website and www.Recovery.gov as supplemental materials to this 
Guidance. 
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The process for filling in the reporting information online (method 1) is as follows: 

• Go to the website: The user will launch their commercial Web browser software 
application (e.g., Internet Explorer or Firefox) and will navigate to the site 
www .FederalReporting.gov. 

• Login: The system will prompt the user for a valid userid and password 
combination to log-in. 

• Select Recipient Type: The user will select the appropriate recipient type (e.g., 
Prime Recipient or Sub-Recipient). 

• Select Reporting Type: The user will select the appropriate reporting 
submission (e.g., grant, loan or other form of assistance). 

• Fill in the Online Form: The user will fill in the online form according to the 
screen instructions. Some basic information is mandatory such as D-U-N-S 
Number, Grant or Loan number. This data should be gathered in advance of using 
the online system 

• Confirmation: Once the user transmits data, the reporting solution will 
acknowledge receipt and will check for validity of all information. Due to the 
anticipated volume of reports, the validation may be delayed up to 24 hours. The 
validation will ensure that the system can accept the report. 

• Submission: The Web form will require that the user explicitly "submit" the 
entered information when completed. Recipients who have not completed the 
submission step by the end of the I 01

h day after the end of the reporting quarter 
will be considered non-compliant with reporting requirements. The system will 
acknowledge the completion of the submission step if it is successful. 

The process for downloading the spreadsheet (method 2) is as follows: 

• Go to the website: The user will launch their commercial Web browser software 
application (e.g., Internet Explorer or Firefox) and will navigate to the site 
www.FederalReporting.gov. 

• Login: The system will prompt the user for a valid userid and password 
combination to log in. 

• Select Recipient Type: The user will select the appropriate recipient type (i.e., 
Prime Recipient or Sub-Recipient). 

• Select Reporting Type: The user will select the appropriate type of reporting 
submission (e.g., grant, loan or other form of assistance). 

• Select the File: The user will select the spreadsheet and download the template. 

Once the spreadsheet has been updated, the process for uploading the spreadsheet is as 
follows 

• Go to the website: The user will launch their commercial Web browser software 
application (e.g., Internet Explorer or Firefox) and will navigate to the site 
www.FederalReporting.gov. 

• Login: The system will prompt the user for a valid userid and password 
combination to log in. 
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• Submit Report: The user will select the report submission choice and select the 
upload spreadsheet option. The user will follow a standard select file process. 

• Confirmation: The system will display a confirmation of report acceptance. The 
system will then validate the structure of the data for conformance to the data 
standards. This process may take as long as 24 hours to process based on system 
load, however submitters are considered compliant with reporting requirements if 
they submit data valid file within the required timeframe. 

The process for downloading the XML Schema (method 3) is as follows: 

• Go to the website: The user will launch their commercial Web browser software 
application (e.g., Internet Explorer or Firefox) and will navigate go to the site 
www.FederalReporting.gov. 

• Login: The system will prompt for a valid userid and password combination to 
log in. 

• Select Recipient Type: The user will select the appropriate recipient type (i.e., 
Prime Recipient or Sub-Recipient). 

• Select Reporting Type: The user will select the appropriate type of reporting 
submission (e.g., grant, loan or other form of assistance). 

• Select the File: The user will select the XML and download the schema. 

The process for uploading the XML extract file is as follows: 
• Go to the website: The user will launch their commercial Web browser software 

application (e.g., Internet Explorer or Firefox) and will navigate to the site 
www.FederalReporting.gov. 

• Login: The system will prompt for a valid userid and password combination to 
Jog in. 

• Submit Report: The user will select the report submission choice and select the 
upload XML schema option. The user will follow a standard select file process. 

• Confirmation: The system will display a confirmation of report acceptance. The 
system will validate the structure of the data for conformance to the data 
standards. This process may take as long as 24 hours to process based on system 
load. 

Special reporting Requirement for Prime Recipients 
Prime recipients will be required to enter their MPIN from CCR at the time of 
report submission. This information is required to identify the submitter as a 
prime recipient. Prime recipients will not be able to view sub-recipient reports 
until the prime recipient report is submitted using a valid MPIN for the D-U-N-S 
associated with the award. 

3.7 What if the recipient does not have Web access? 

Only electronic submission across the public Internet, by the three methods defined in 
Section 3.6 is supported at this time. Reporting entities that.do not have access to the 
Internet should contact the awarding agency for guidance. 
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3.8 How does a Federal agency or recipient review reporting submissions? 

The www.FederalReporting.gov solution supports the review ofrecipient submissions by 
Federal agencies and prime recipients. The solution will enable multiple reviewers for 
each agency or prime recipient, although there will be only a single reviewer allowed for 
each individual report. The process for reviewing reporting submissions is as follows: 

• Go to the website: The user will launch their commercial Web browser software 
application (e.g., Internet Explorer or Firefox) and will navigate go to the site 
www.FederalReporting.gov. 

• Login: The system will prompt for a password and the user will login. 
• Select Report: The user will select a report to review if action is required by the 

report submitter, and the reviewer is allowed to make comments in accordance 
with the quarterly timeline in Section 3.2. There will be a mechanism for 
extracting recipient reports for Federal agency review and a capability within the 
system to notate reports. 

3.9 How does a recipient make a report correction to a submission? 

A recipient may decide, or may be asked by a subsequent reviewer, to make a correction 
to a submission. The entity submitting the report is the data owner of the submission and 
is therefore responsible for applying any corrections. The recipient can update the 
submission with the following process: 

• Go to the website: The user will launch their commercial Web browser software 
application (e.g., Internet Explorer or Firefox) and will navigate go to the site 
www.FederalReporting.gov. 

• Login: The system will prompt for a password and the user will login. 
• Select an Existing Report: The user will select a report to be re-submitted. 
• Data Entry: If the report was submitted in an online form (method l), the user 

can then edit the fields in the online form and save them again. 
• Select the Replacement File: If the report submission is file-based (methods 2 

or 3), the user will select the updated XML file or spreadsheet file to be uploaded 
and will submit the file according to screen instructions. 

• Confirmation: The system will display a confirmation of report acceptance. The 
system will validate the structure of the data for conformance to the data 
standards. This process may take as long as 24 hours to process based on system 
load. 

3.10 How does a recipient access the www.Federa/Reporting.gov solution 
helpdesk? 

The registration and reporting processes will be supported by a helpdesk. The helpdesk 
contact information will be available on the Www.FederalReporting.gov website at the 
start of registration and will provide help with user functions related to the registration 
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and reporting processes. Questions regarding specific Recovery awards or programs 
should be referred to the Federal Awarding Agency. 

Federal Agency Review Process 

3.11 How will agencies obtain recipient data elements? 

Recovery recipient reporting data will be provided for download by Federal agency and 
program officials from a central data repository. These files may be used to automate 
data quality reviews or create agency/program specific reports. Details regarding format 
and download options are being developed. 

3.12 What data elements will Federal agencies use to review recipient reports? 

Federal agencies should develop internal policies and procedures for reviewing reported 
data. Federal agencies may extract the data elements below to validate recipient reports 
for compliance, accuracy, and consistency with Federal award data. Automated checks 
for accuracy may be conducted by comparing recipient data to the award data stored in 
agency financial systems of record. For example, recipient data may be used to ensure 
that all Federal agency recipients have submitted reports and to verify that all prime
recipient D-U-N-S reported have actually received Recovery funding. Also, amounts 
may be validated for consistency to ensure the individual or aggregated values do not 
exceed the agency amounts awarded or disbursed. Items the Federal agency might 
consider: 

• Award Number 
• Funding Agency Name 
• D-U-N-S Number 
• EIN 
• CFDA 
• Recipient Organization 
• Project/Grant Period 
• Total Cost of Infrastructure Investments 
• Amount of award Current Value 
• Amount of Award or Sub Award Ultimate Value (anticipated total amount of 

cash) 
• Total amount of Sub awards less than $25,000 
• Total Jobs Created/Retained 

3.13 How will the other data elements be used by Federal agencies? 

Federal agencies may review additional data elements highlighted below to determine if a 
prime recipient's report is realistic or will produce expected results. This type of review 
is more subjective and may need to be conducted manually. For example, the Federal 
agency may elect to compare data elements for consistency in reporting by comparing the 
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percent of money disbursed with the percent complete or comparing the project/activity 
code with the project's narrative description. The agency may choose to review fields for 
reasonableness, such as the estimated number of jobs created/retained; or choose to 
measure the value of infrastructure costs with the rationale for the infrastructure 
investment. 

• Completion Status 
• Estfmate of number of jobs created 
• Estimate of number of jobs retained 
• Purpose of infrastructure investment 
• Rationale for funding the infrastructure investment with ARRA funds 
• NEPA Compliance Status 
• NEPA Supporting Information 

3.14 Can agencies use recipient reporting to make decisions impacting the 
recipient's awards?. 

Although the intent of the recipient reporting solution is primarily reporting as opposed to 
management, Federal agencies may use recipient reports to help assess compliance with 
the terms and conditions of the individual award agreements, further assess risks and to 
determine when to release the remaining funds. For example, for certain grant programs 
a Federal agency may have partially awarded each State's allocation with the intent to 
award the remaining available Recovery funds after each State addresses how the they 
will meet the reporting requirements in the Recovery Act, including the recipient reports 
required by Section 1512( c ). In this case, the agency may publish specific guidance that 
only affects its grants, in accordance with these reporting requirements, to specify what 
information recipients must provide before receiving the balance of its Recovery grants. 
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Section 4 - Data Quality Requirements 

4.1 What is the scope of required data quality reviews? 

Data quality (i.e., accuracy, completeness and timely reporting of information) reviews 
required by this Guidance are intended to emphasize the avoidance of two key data 
problems -- material omissions and significant reporting errors. Material omissions are 
defined as instances where required data is not reported or reported information is not 
otherwise responsive to the data requests resulting in significant risk that the public is not 
fully informed as to the status of a Recovery Act project or activity. An example of a 
material omission would be a recipient, or delegated sub-recipient, who fails to report the 
current percentage of completion for a project and/or an activity that has been funded by 
the Recovery Act. Instances in which a prime recipient or sub-recipient fails to report 
entirely would be considered a material omission for the purposes of this Guidance. 

In general, material omissions should be minimized by the www.FederalReporting.gov 
solution, which will require fields to be completed for successful transmission. However, 
a material omission may still occur to the extent submitted data is not responsive to a 
specific data request. For example, a recipient required to report a description of a 
purchase made from a vendor may not provide sufficient detail in the description for the 
reader to derive the nature of the purchase. 

Significant reporting errors are defined as those instances where required data is not 
reported accurately and such erroneous reporting results in significant risk that the public 
will be misled or confused by the recipient report in question. An example of this would 
be a recipient, or sub-recipient, who reports expenditures in excess of the amount 
awarded by the Federal funding agency, excluding funding resulting from match 
requirements. Significant reporting errors may be intentional or accidental. Actions 
should be taken to reduce either cause. 

Federal agencies should coordinate how to apply the definitions of material omission and 
significant reporting error in given program areas or across programs in a given agency. 
This will ensure consistency in the manner in which data quality reviews are carried out. 

4.2 Who is responsible for the quality of data submitted under Section 1512 of the 
Recovery Act? 

Data quality is an important responsibility of key stakeholders identified in the Recovery 
Act. Prime recipients, as owners of the data submitted, have the principal responsibility 
for the quality of the information submitted. Sub-recipients delegated to report on behalf 
of prime recipients share in this responsibility. Agencies funding Recovery Act projects 
and activities provide a layer of oversight that augments recipient data quality. Oversight 
authorities including the OMB, the Recovery Board, and Federal agency Inspectors 
General also have roles to play in data quality. The general public and non-governmental 
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entities interested in "good government" can help with data quality, as well, by 
highlighting problems for correction. 11 

• Prime Recipient 
o Owns recipient data and sub-recipient data 
o Initiates appropriate data collection and reporting procedures to ensure 

that Section 1512 reporting requirements are met in a timely and effective 
manner 

o Implements internal control measures as appropriate to ensure accurate 
and complete information 

o Performs data quality reviews for material omissions and/or significant 
reporting errors, making appropriate and timely corrections to prime 
recipient data and working with the designated sub-recipient to address 
any data quality issues 

• Sub-recipient 
o Owns sub-recipient data 
o Initiates appropriate data collection and reporting procedures to ensure 

that Section 1512 reporting requirements are met in a timely and effective 
manner 

o Implements internal control measures as appropriate to ensure accurate 
and complete information 

o Reviews sub-recipient information for material omissions and/or 
significant reporting errors, and makes appropriate and timely corrections 

• Federal Agency 
o Provides advice/programmatic assistance 
o Performs limited data quality reviews intended to identify material 

omissions and/or significant reporting errors, and notifies the recipients of 
the need to make appropriate and time changes 

• Oversight Authorities (such as OMB, Recovery Board, and agency Inspectors 
General) 

o Establish data quality expectations 
o Establish data and technical standards to promote consistency 
o Coordinate any centralized reviews of data quality 

4.3 Does this Guidance mandate a specific methodology for con.ducting data 
quality reviews? 

No. However, the relevant party conducting a data quality review required by this 
Guidance (i.e., recipients, sub-recipients, Federal agencies) must use its discretion in 
determining the optimal method for detecting and correcting material omissions or 

11 Mechanisms for the public to provide feedback on the data will be available on Recovery .gov as well as 
individual agency Recovery websites. 
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significant reporting errors. At a minimum, Federal agency, recipients, and sub-recipients 
should establish internal controls to ensure data quality, completeness, accuracy and 
timely reporting of all amounts funded by the Recovery Act. Possible approaches to this 
include; · 

• Establishing control totals (e.g., total number of projects subject to reporting, total 
dollars allocated to projects) and verify that reported information matches the 
established control totals; 

• Creating an estimated distribution of expected data along a "normal" distribution 
curve and identify outliers; 

• Establishing a data review protocol or automated process that identifies 
incongruous results (e.g., total amount spent on a project or activity is equal to or 
greater than the previous reporting); and 

• Establishing procedures and/cross-validation of data to identify and/or eliminate 
potential "double counting" due to delegation of reporting responsibility to sub
recipient (see Section 2.9). 

4.4 What is the process and timing of data quality review efforts? 

• Recipients and sub-recipients reporting Section 1512 data into the 
www.FederalReporting.gov solution must initiate a review of the data both prior 
to, and following, the formal submission of data. The post-submission review 
period runs from the I I th day of the reporting month to the 21st day of the 
reporting month for prime recipients. During this post-submission review period, 
significant reporting errors or material omissions that are discovered can be 
corrected using the www.FederalReporting.gov solution. Specific instructions for 
submitting new or corrected data will be provided on the 
www.FederalReporting.gov website. The prime recipients are responsible for 
reviewing data submitted by sub-recipients. Where a recipient identifies a data 
quality issue with respect to information submitted by the sub-recipient, the 
recipient is required to alert the relevant sub-recipient of the nature of the problem 
identified by the recipient. All corrections by recipients and sub-recipients 
during this phase of the review must be transmitted by the 21st day of the 
reporting month. 

• Federal agencies will initiate a review of the data after formal submission by the 
recipients and sub-recipients. During the recipient and sub-recipient review 
period (i.e., day 11 to day 21 of the reporting month), Federal agencies will have 
access to review the data and should begin initial reviews at this time. However, 
the official agency review process begins on the 22nd day of the reporting month 
and runs until the 29th day of the reporting month. During this period, the Federal 
agency will be responsible for reviewing data submitted by recipients and sub
recipients. Where an agency identifies a data quality issue with respect to 
information submitted by the recipient or sub-recipient, the Federal agency is 
required to alert the relevant recipient of the nature of the problem identified by 
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the Federal agency. All corrections by recipients and sub-recipients during this 
phase of the review must be transmitted by the 29th day of the reporting month. 

• After the 291
h day, no further corrections can be made. Corrections identified that 

for whatever reason cannot be made by the 29th of the month will be incorporated 
into the following quarter's data report of the recipient or delegated sub-recipient. 

Additional information on the timing of data quality reviews can be found in Section 3.2 
of this Guidance. 

4.5 Are recipients required to certify or approve sub-recipient data into the 
www.FederalReporting.gov solution prior to the end of the· recipient post
submission review period (i.e., day 11 to day 21 of the reporting month)? 

No. The recipient is required to run a data quality review process consistent with Section 
3 and Section 4 of this Guidance. The recipient is further required to make necessary 
corrections to recipient data and to further alert sub-recipients of identified significant 
reporting errors or material omissions. These actions are expected to occur prior to the 
22nd day of the reporting month. The agency review process will begin on the 22nd day of 
the reporting month regardless of the actions of the recipient and sub-recipient. Please see 
Section 3.2 for further guidance. 

No separate statement of assurance or certification will be required of prime recipients 
with respect to the quality of sub-recipient data. 

4.6 What are the implications or consequences of uncorrected data quality 
problems by recipients and sub-recipients? 

As referenced throughout this Guidance, recipients and delegated sub-recipients are the 
owners of the data submitted. As further promulgated in OMB M-09-15, timely, 
complete, and effective reporting under Section 1512 of the Recovery is a term and 
condition of receiving Recovery Act funding. 

As a result, Federal agencies will be required to continuously evaluate recipient and sub
recipient efforts to meet Section 1512 requirements as well as the requirements of OMB 
implementing guidance and any relevant Federal program regulations. In particular, 
Federal agencies will work to identify and remediate instances in which: 

• Recipients that demonstrate systemic or chronic reporting problems and/or 
otherwise fail to correct such problems as identified by the Federal agency; 

• Sub-recipients that demonstrate systemic or chronic reporting problems and/or 
otherwise fail to correct such problems as identified by the recipient or Federal 
agency; and 

• Recipients that demonstrate systemic or chronic deficiencies in meeting its 
responsibilities to review and identify data quality problems of sub-recipients 
consistent with the requirements of this Guidance. 
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On a case-by-case basis, such findings of a Federal agency can result in termination of 
Federal funding and/or initiation of suspension and debarment proceedings of either the 
recipient or sub-recipient, or both. Further, in some cases, intentional reporting of false 
information can result in civil and/or criminal penalties. 

See also Section 2.10 of this Guidance. 

4.7 Are Federal agencies required to certify or approve data for publication on 
www.Recovery.gov or agency websites? 

No. The Federal agency is required to run a data quality review process consistent with 
Sections 3 and 4 of this Guidance. These actions are expected to occur prior to the 301

h 

day of the reporting month. The information will be posted according to the Recovery 
Act and this Guidance no later than the 301

h day after the end of the quarter regardless of 
the outcome of Federal agency data quality review efforts. 

4.8 How will issues identified under the data quality reviews conducted pursuant 
to this Guidance be communicated to the public? 

This Guidance seeks to strike an appropriate balance between providing the public with 
transparency into the information as reported by prime recipients and sub-recipients and 
the longstanding requirements of the Government to ensure the quality of data 
disseminated to the public. Federal agencies will be required to perform data quality 
checks similar to those described in Section 4.3. 12 In addition, Federal agencies will be 
required to classify submitted data (which may be organized by award or program), using 
the following three categories: 

• Not Reviewed by agency; 
• Reviewed by agency, no material omissions or significant reporting errors 

identified; and 
• Reviewed by agency, material omissions or significant reporting errors identified. 

Within the third category, to the extent the agency identifies any data that it has reason to 
believe is false or misleading that has not been corrected by the recipient or sub-recipient, 
the Federal agency must provide such findings to recoveryupdates@gsa.gov so that the 
Recovery Board can make such instances public on the website www.Recovery.gov. 

The system will automatically default to the first category of "Not reviewed by agency" if 
an agency has not chosen one of the above three categories before the 29th day of the 
process. 

12 Consistent with Section 3.3, it may not be necessary for a Federal agency to separately review each 
submitted data record by a prime or sub-recipients. At the discretion of the Federal agency, the review may 
encompass only aggregate information in an effort to identify outliers within a unique record. As a result, a 
Federal agency may, depending on the review approach or methodology, classify data as being "reviewed 
by agency" even if a separate and unique review of each submitted record has not occurred. 
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4.9 Are Federal agencies required to review prime recipient processes and 
procedures for collecting, reviewing, and reporting Section 1512 
information? 

Yes. Consistent with Federal agency standard oversight responsibilities for financial 
assistance programs, Federal agencies will need to review the processes and procedures 
of prime recipients. 
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Section 5 - Reporting on Jobs Creation Estimates by Recipients 

5.1 What reporting is required by the Recovery Act for estimates of jobs created or 
retained? 

There are two distinct types of jobs reports that the Recovery Act requires. 

First, the Council of Economic Advisers, in consultation with OMB and Treasury, are required 
by the Recovery Act to submit quarterly reports to Congress that detail the impact of programs 
funded through Recovery funds on employment, economic growth, and other key economic 
indicators. OMB and agencies will continue to partner with CEA on these quarterly reports and 
other questions regarding macro-level jobs estimates. Agencies with questions about reporting 
macro-level or indirect jobs estimates should refer to CEA's guidance on reporting jobs: 
http://www.whitehouse.gov/administration/eop/cea/Estimate-of-Job-Creation/ 

The second type of job estimates should be submitted by recipients of Recovery funds for each 
project or activity, as required by Section 1512(c)3(D) of the Recovery Act. This section 
addresses the jobs estimates required to be submitted by recipients. 

5.2 What information are recipients covered by Section 1512 required to report? 

Recipient reporting requirements for grants, cooperative agreements, and loans were published in 
two separate Federal Register notices. The first notice contained proposed data elements and 
instructions on reporting jobs created and retained under grants, cooperative agreements, and 
loans (74 FR 14824). The comments on this first notice were reviewed, though an alternate data 
set had to be cleared on an emergency basis to accommodate the more immediate need for 
reporting requirements at the recipient and federal levels. The second notice contained interim 
final guidance and a standard award term (2 CFR 176.50) with a request for public comment. 
The comment period for the second notice ends on June 22, 2009 (74 FR 18449). 

While this guidance does not apply to contracts, recipient reporting requirements and a standard 
award clause for federally awarded contracts were published in an interim final rule with request 
for public comment (FAR 52.204-11 ). The public comment period on the contract rule has now 
closed, and the final rule will be published in the near future. 

The final detailed reporting requirements for recipients of grants, cooperative agreements, loans 
and contracts along with data entry instructions will be posted on www.FederalReporting.gov as 
explained in federal agency award terms/clauses. 

The points below provide an overview of the key requirements and supplemental guidance on 
reporting the employment impact of the Recovery Act funded work. 

• Prime recipients are required to report an estimate of jobs directly created or retained by 
project and activity or contract. Recipients will be required to report an aggregate 
number for the cumulative jobs created or retained for the quarter in a separate numeric 
field. Recipients will also be asked to provide a narrative description of the employment 

33 



impact. While no change is being made to the actual information required to be reported, 
the clarification that this information will be collected in two separate fields - one 
numeric and a text field for the narrative - is an update from previous Recovery Act 
guidance. 

• A job created is a new position created and filled or an existing unfilled position that is 
filled as a result of the Recovery Act; a job retained is an existing position that would not 
have been continued to be filled were it not for Recovery Act funding. A job cannot be 
counted as both created and retained. Also, only compensated employment in the United 
States or outlying areas should be counted. See 74 FR 14824 for definitions. 

• The estimate of the number of jobs required by the Recovery Act should be expressed as 
"full-time equivalents" {FTE), which is calculated as total hours worked in jobs created 
or retained divided by the number of hours in a full-time schedule, as defined by the 
recipient (see Section 5.3 for more information). The FTE estimates must be reported 
cumulatively each calendar quarter. 

• Recipients of grants, cooperative agreements, and loans must include in the aggregate 
number and their narrative description an estimate of jobs created and retained on 
projects and activities managed by their funding recipients. This clarification is a change 
from previous guidance, based on comments received on the Federal Register notice and 
stakeholder input. For additional guidance on providing these estimates see Section 5.4. 

• Recipients should not attempt to report on the employment impact on materials suppliers 
and central service providers (so-called "indirect" jobs) or on the local community 
("induced" jobs). Employees who are not directly charged to Recovery Act supported 
projects/activities, who, nonetheless, provide critical indirect support, e.g., 
clerical/administrative staff preparing reports, institutional review board staff members, 
departmental administrators, are NOT counted as jobs created/retained. Recipients report 
only direct jobs because they may not have sufficient insight or consistent methodologies 
for reporting indirect or induced jobs. The Council of Economic Advisers is developing 
a macro-economic methodology to account for the overall employment i~pact of the 
Recovery Act. 

• The narrative should include a brief description of the types of jobs created or retained. 
This description may rely on job titles, broader labor categories, or the recipient's 
existing practice for describing jobs as long as the terms used are widely understood and 
describe the general nature of the work. 

• Recipients will report for all projects and activities or federally awarded contracts 
regardless of whether they are funded in whole or in part by the Recovery Act, but should 
report only on the jobs and funding attributable to an award under the Recovery Act. 

Please note that certain recipients, such as those funded by Department of Transportation, have 
job reporting requirements in the Act that go beyond Section 1512. Recipients must follow this 
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guidance with respect to the reporting requirements under Section 1512, and must also comply 
with program and agency-specific requirements. 

5.3 What methodology should recipients use when calculating the number of jobs 
created or retained? 

The requirement for reporting jobs is based on a simple calculation used to avoid overstating the 
number of other than full-time, permanent jobs. This calculation converts part-time or temporary 
jobs into "full-time equivalent" (FTE) jobs. In order to perform the calculation, a recipient will 
need the total number of hours worked that are funded by the Recovery Act. The recipient will 
also need the number of hours in a full-time schedule for a quarter. The formula for reporting 
can be represented as: 

Cumulative Recovery Act Funded Hours Worked (Qtr I. .. n) FT 
~-,-~~~~~-=-~~~~~~~~~_,--=::.......-,-.....!.= 'E 

Cumulative Hours in a Full - time Schedule (Qtr 1 ... n) 

Example: 
Assume that a recipient is preparing its first quarterly report and that the recipient's Recovery 
Act funded work required two full-time employees and one part-time employee working half 
days for the quarter. Also assume that the recipient's full-time schedule for the quarter is 520 
hours (2080 hours in a work-year divided by 4). To convert hours worked to number of FTE for 
the first quarterly report, aggregate all hours worked and divide by the number of hours in a full
time schedule for the quarter. In this example, full-time hours worked (520 hrs x 2 employees= 
1040 hrs)+ part-time hours worked (260 hrs)+ number of hours in a full-time schedule for the 
quarter (520 hrs)= 2.5 FTE reported in the first quarterly report. Because jobs are reported 
cumulatively each quarter, this same number of FTE would be reported for the second quarter if 
the same number of employees worked the same number of hours. 

Reporting is cumulative across the project lifecycle, and will not reset at the beginning of each 
calendar or fiscal year. In the example above, the 2.5 FTE reported in the first quarterly report 
will stay the same through the project lifecycle, assuming the same number of employees work 
the same number of hours. The table below shows the FTE calculations through the lifecycle of 
an 18 month project that uses full-time, part-time, and temporary workers. 

Period 3rd qtr 4th qtr 1st qtr 2nd qtr 3rd qtr 4th qtr 

Full-Time Schedule 520 1040 1560 2080 2600 3120 

Full Time Employee 1 520 1040 1560 2080 2600 3120 

Full Time Employee 2 520 1040 1560 2080 2600 3120 

Part Time Employee (half time) 260 520 780 1040 1300 1560 

Temporary Employee (650 hrs.) 0 0 130 390 650 650 

Total Hours Worked 1300 2600 4030 5590 7150 8450 

Quarterly FTE 2.50 2.50 2.58 2.69 2.75 2.71 
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An alternative calculation based on the allocable and allowable portion of activities expressed as 
a percentage of the total is acceptable for recipients of assistance agreements that must comply 
with OMB Circular A-21, Cost Principles for Educational Institutions. OMB Circular A-21 
recognizes that practices vary among educational institutions as to the activity constituting a full 
workload. Compensation charged to sponsored projects must conform to the institution's 
established policies and reasonably reflect the activity for which the employee is compensated. 
Charges to sponsored projects may be expressed as a percentage of their total activities. 
Therefore, for purposes of ARRA reporting of jobs created or retained, colleges and university 
may count, proportionately, the percentage of effort directly charged to ARRA awards as an FTE 
equivalent. 

For example - A faculty member charging 50% effort on an ARRA award will be counted as .5 
FTE. Hourly and part time employees shall be calculated based on actual hours worked on the 
sponsored agreement and the institution's definition of a full workload for employment. 

The total hours reported may include paid leave. 

S.4 How should recipients estimate the job impact of funding provided to sub
recipients? 

Recipients must include an estimate of jobs created and retained on projects and activities 
managed by their funding recipients in their aggregate number and their narrative description. 
This information will be provided for each project and activity funded by the Recovery Act. The 
clarification that recipients must report jobs estimates for all sub-awarded funds is an update 
from previous guidance. 

For example, consider a prime recipient that receives a $10 million grant from a Federal agency 
for a specific project or activity. Assume the prime recipient hires five FTE to administer the 
program at a total cost of $1 million, and distributes nine $1 million grants to sub-recipients. In 
this case, the prime recipient will report the direct job creation of 5 FTE, and would also provide 
an estimate of the total employment impact of the nine $1 million grants (using the same FTE 
methodology discussed in 5.3). 

Prime recipients are required to generate estimates of job impact by directly collecting specific 
data from sub-recipients and vendors 13 on the total FTE resulting from a sub-award. To the 
maximum extent practicable, information should be collected from all sub-recipients and vendors 
in order to generate the most comprehensive and complete job impact numbers available. 
However, in limited circumstances, the prime recipient can employ an approved statistical 
methodology to generate estimates of job impact, thereby collecting data from a smaller subset 
of sub-recipients and vendors in order to extrapolate an estimate of job impacts to all applicable 
sub-recipients and vendors. A statistical methodology should only be employed in those cases 

13 Job estimates regarding vendors of prime- or sub-recipients, should be limited to direct job impacts for the vendor 
and not include "indirect" or "induced" jobs (see Section 5.2), e.g., hiring/retaining employees for infrastructure 
projects. 
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where a comprehensive collection of jobs data from all sub-recipients and vendors is overly 
costly or burdensome and thus disrupts the prime recipients' ability to effectively implement the 
underlying mission of the program. 

The appropriate Federal agency for a given program area will issue supplementary guidance 
providing an acceptable statistical methodology for this purpose, including required sampling 
parameters. Further, OMB will explore with the Board whether the current data collection 
technology, www.FederalReporting.gov, can be modified in the future to allow sub-recipients to 
report jobs data directly to prime recipients. 

In the narrative description accompanying the estimate, where the prime recipient utilizes a 
statistical methodology as described above, the prime recipient should note what part of the 
estimate was generated with actual data received versus what part of the estimate was generated 
through extrapolation. In addition, the narrative should provide a description of the statistical 
methodology used. 

In addition to providing this information by project and activity as required by the Recovery Act, 
as a best practice it is also recommended that State governments post the employment impact of 
all recovery funds prominently on the State recovery website. 
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Appendix- Reference Sheet of Frequently Used Guidance Terms 

This appendix aims to serve as a reference sheet of terms used in this Guidance document. It 
does not intend to redefine terms used in existing OMB Circulars, and it. is meant to interpret this 
guidance document only. 

Data quality as used in this Guidance means steps considered to improved accuracy, 
completeness and timely reporting of information. The data quality reviews required by this 
Guidance are intended to emphasize the avoidance of two key data problems -- material 
omissions and significant reporting errors that are also defined in this appendix. 

Data Elements are the specific pieces of information that will be collected for recipient 
reporting under the Recovery Act requirements. The data dictionary provided in the 
supplemental materials to this Guidance lists these elements in a technical nature, and are also 
highlighted in Section 2 of this Guidance. 

Direct loan means a disbursement of funds by the Government to a non-Federal borrower under 
a contract that requires the repayment of such funds with or without interest. The term also 
includes certain equivalent transactions that extend credit. 

Expenditures - As defined in the data dictionary provided in the supplemental materials to this 
Guidance, the amount of Recovery funds received that were used to pay for projects or activities, 
including payments made to sub-recipients and vendors. 

Material omissions are defined as those instances where required data is not reported or 
reported information is not otherwise responsive to the data request and such reporting gaps 
result in significant risk that the public will be misled or confused by the recipient report in 
question. In general, material omissions should be minimized by the www.FederalReporting.gov 
solution, which will require fields to be completed for successful transmission, as well as include 
edits and cross-edits to ensure data validity. However, a material omission may still occur to the 
extent submitted data is not responsive to a specific data request. For example, a recipient 
required to report a description of a purchase made from a vendor may not provide sufficient 
detail in the description for the reader to derive the nature of the purchase. 

Recipients required to report to the Federal government are entities, other than individuals, that 
receive Recovery Act funding as Federal awards in the form of a grant, cooperative agreement, 
or loan directly from the Federal government. Recipients may be referred to as "prime 
recipients" in this document to help make the distinction between sub-recipients regarding the 
roles, responsibilities and reporting requirements. 

Significant reporting errors are defined are defined as those instances where required data is 
not reported accurately and such erroneous reporting results in significant risk that the public will 
be misled or confused by the recipient report in question. An example of this would be a 
recipient, or sub-recipient who reports expenditures in excess of the amount awarded by the 
Federal funding agency, excluding funding resulting from match requirements. 
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Sub-recipients that receive all or a portion of the Recovery funding may report to the Federal 
government based on guidance and direction from the prime recipient. Sub-recipients are non
Federal entities that are awarded Recovery funding through a legal instrument from the prime 
recipient to support the performance of any portion of the substantive project or program for 
which the prime recipient received the Recovery funding. The terms and conditions of the 
Federal award are carried forward to the sub-recipient. This sub-award could be in the form of a 
sub-grant or sub-contract, but it is not considered a "federal government contract," as it is not 
awarded directly by a Federal agency. A sub-recipient may also be a prime recipient of other 
Federal awards directly from the Federal government. 

Vendors, for the purposes of this guidance are entities or individuals from which the prime 
recipient or sub-recipient procures goods or services needed to carry out the project or program. 
Vendors are not awarded funds by the same means as sub-recipients and are not subject to the 
terms and conditions of the federal financial assistance award. 
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THE DIRECTOR 

M-10-05 

EXECUTIVE OFFICE OF THE PRESIDENT 
OFFICE OF MANAGEMENT AND BUDGET 

WASHINGTON, D.C. 20503 

November 30, 2009 

MEMORANDUM FOR THE HEADS OF E;f~UTIVE DEPARTMENTS AND AGENCIES 

FROM: Peter R. Orszag/llfJo \...... 

SUBJECT: Improving Compliance in Recovery Act Recipient Reporting 

On February 17, 2009, President Obama signed into law the American Recovery and 
Reinvestment Act of 2009, P.L. 111-5 ("Recovery Act"). As required by Section 1512 of the 
Recovery Act, recipients have submitted reports on the use of Recovery Act funding through a 
nationwide data collection process. This effort is unprecedented in the breadth and depth of 
transparency it provides to the American public. 

While the response rate for the first quarter of required reporting demonstrates that a 
significant majority of recipients reported timely and complete reports, a preliminary review of 
FederalReporting.gov data indicates that a number of recipients have not filed as required by 
Section 1512 of the Recovery Act and OMB guidance. In order to provide the public with the 
transparency and accountability envisioned by the Recovery Act, we must take steps to ensure all 
recipients understand their reporting obligations and the consequences of non-compliance. 

Recipients who have failed to submit a Section 1512 report as required by the terms of 
their award are considered to be non-compliant. Non-compliant recipients, including those who 
are persistently late or negligent in their reporting obligations, are subject to Federal action, up to 
and including the termination of Federal funding or the ability to receive Federal funds in the 
future. 

Federal departments and agencies are reminded that these terms and conditions of 
Recovery Act awards, when coupled with other existing policies and procedures, provide a 
robust mix of actions available to address non-compliance. Beginning immediately, and 
consistent with these existing terms and polices, Federal departments and agencies must take the 
following actions to improve compliance with Section 1512 recipient reporting: 

I. Identify non-compliant recipients. While most agencies have incorporated this step into 
their Recovery Act risk mitigation plans, each agency must compile a verified and 
detailed list of recipients who were required to report in the October period but failed to 
do so. Using the template and instructions found at 
https://max.omb.gov/community/x/LYHoFw, each agency must submit a completed 
template to the Office of Federal Financial Management by close of business December 
4, 2009, via recovery@omb.eop.gov. This list is a first step in a two part process that 
will identify all recipients who received an award but did not file a report. OMB will 
provide guidance on additional measures agencies are to take once they are finalized. 



2. Determine an appropriate outreach method and establish contact with each recipient who 
failed to report by the quarterly deadline, and: 

a. continue to instruct each non-reporting recipients to submit reports for the 
forthcoming and subsequent reporting quarters; 

b. determine the specific reasons a recipient failed to submit a report as required; 
c. provide assistance to recipients who experienced technical challenges, difficulty 

in understanding coding or other situations where the agency may be able to 
either provide direct assistance or an appropriate referral to avoid similar 
problems in the next reporting cycle; 

d. describe in plain language the consequences of current and continued non
compliance; 

e. confirm the non-reporting recipient is not presently debarred, suspended, 
proposed for debarment, declared ineligible, or voluntarily excluded by the 
reviewing Federal department or agency; and 

f. provide documentation in appropriate administrative records. 

3. Assess the severity of the non-compliance and the circumstances surrounding the non
compliance. From this assessment, Federal departments and agencies are to determine 
the need, if any, for future action regarding each non-filing recipient, including but not 
limited to: 

a. those provided in OMB Memorandum M~09-10 Section 6.4 and M-09-21 
Sections 4.1and4.6; 

b. enforcement of terms and agreement provisions within relevant awarding 
documents, including-

i. sanctions provided under 2 CFR Part 176 for recipients of grants or other 
non-contractual awards, and FAR 4.1501 for recipients of Federal contract 
awards; 

ii. inclusion of the recipient's failure to comply with the reporting 
requirements a part of the recipient's performance record; and 

111. other appropriate enforcement action. 

4. Beginning with the next reporting period and for each subsequent reporting period 
thereafter, determine the applicability of agency regulations promulgated in furtherance 
Executive Orders 12549 or 12689, including regulations and guidance provided at FAR 
Subpart 9.4 and 2 CFR 215.62 or the agency's implementation of the OMB Circular A
l 02, for each recipient who fails to submit required reports for two or more successive 
quarters. 

If the non-compliance appears to be fraudulent, Federal Departments and agencies are to 
refer the matter to other appropriate agency officials such as the officer responsible for criminal 
investigation. 

Agency efforts have been essential to the level of success seen in the initial round of 
Recovery Act recipient reporting. Through the efforts listed above, Federal department and 
agencies can help recipients meet their legal duty and further President Obama's and Congress' 
commitment to unprecedented levels of transparency in the use of the public's funds. 

Thank you for your extensive engagement in this first-of-its-kind effort. 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, D.C. 20460 

MAR 11 2008 

The Honorable I Jcnry A. Waxman 
Chairman 
Committee on Oversight and Government Reform 
U.S. House of Representatives 
Washington, DC 20515 

Dear Mr. Chairman: 

OFFICE OF CONGRESSIONAL AND 

INTERGOVERNMENTAL RELATIONS 

Thank you for the opportunity to respond to questions for the record that followed 
a November 8, 2007 hearing on the Environmental Protection Agency's (EPA's) 
approval of new power plants. 1 hope this information will be useful to you and the 
members of the Committee. 

If you have any further questions, please contact me or your staff may contact 
Josh Lewis in my office at 202-564-2095. 

Enclosure 

Christopher P. Bliley 
Associate Administrator 

lntemel Address (UAL) • http://wwwepa.gov 
Recycl•d/R•cycl1bl• •Printed wNh Vegetable Oil Basad Inks on Recycled Paper (Minimum 25% Postconsumer) 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, D.C. 20460 

The Honorable Tom Davis 
Ranking Member 

MAR\ 1 2008 

Committee on Oversight and Government Reform 
U.S. House of Representatives 
Washington, DC 20515 

Dear Congressman Davis: 

OFFICE OF CONGRESSIONAL AND 
INTERGOVERNMENTAL RELATIONS 

Thank you for the opportunity to respond to questions for the record that followed 
a November 8, 2007 hearing on the Environmental Protection Agency's (EPA's) 
approval of new power plants. I hope this information will be useful to you and the 
members of the Committee. 

If you have any further questions, please contact me or your staff may contact 
Josh Lewis in my office at 202-564-2095. // 

Enclosure 

Christopher P. Bliley 
Associate Administrator 

lnt&m&t Address (URL) • http://www.epa.gov 
Recycled/Recyclabl• •Printed wnh Vegelable 011 Based Inks on Recyded Paper (Minimum 25% Postconsumeri 



Questions for EPA Administrator Stephen Johnson for the Hearing Record 
Hearing on EPA Approval of New Power Plants 

November 8. 2007. Committee on Oversight and Government Reform 

1. In Massachusetts v. EPA, the Supreme Court overturned the Administration's 
position that greenhouse gases are not pollutants under the Clean Air Act and that 
therefore EPA has no authority to regulate emissions of greenhouse gases. You 
stated in your testimony that EPA is "evaluating the potential effects of the Supreme 
Court decision on a variety of Clean Air Act programs, including stationary source 
programs." Do you agree that this Supreme Court decision has potentially broad 
and significant impacts on a variety of Clean Air Act provisions? If not, why not? 

Response: As EPA has noted on several occasions, the Supreme Court decision has the 
potential to impact a variety of Clean Air Act sections and programs, which is why the 
Agency is moving forward in a careful and deliberate manner. 

2. Do you agree that the Court's recognition that greenhouse gases are air 
pollutants requires EPA to consider whether and how CAA Title I provisions, such 
as section 165, may apply with respect to greenhouse gases? 

Response: EPA agrees that the Agency is required to consider whether and how CAA 
Title I provision may apply with respect to greenhouse gases, given the Court's 
recognition that greenhouse gases are air pollutants. 

3. In light of the important legal and policy issues raised by the Supreme Court's 
decision, will you commit to request the State of Nevada, which is acting as the 
federal government's agent as the permitting authority for the White Pine plant, 
either to reopen the comment period or accept late comments on the White Pine 
proposed permit decision, to enable commenters to address the effect of the 
Supreme Court's decision in Massachusetts v. EPA, which was issued after the 
comment period closed, on the permit decision? 

Response: We do not consider it necessary for the Nevada Department of Environmental 
Protection to reopen the public comment period in order to consider late comments on the 
effect of the Supreme Court's decision. EPA Region 9 will recommend that the NDEP 
accept and respond to all significant comments concerning the Supreme Court's ruling in 
Massachusetts v. EPA to the extent practicable. 

4. In your responses to questions at the hearing, you indicated that you had not 
looked at the statistics on the quantity of carbon dioxide emissions that would occur 
if the Desert Rock and White Pine plants were built. This is surprising, as the effect 
of these plants on global warming is a primary focus of the Committee's ongoing 
investigation and the hearing. Based on the projected emissions quantities 



estimated by others, the lifetime emissions from these two plants together would 
offset the 1.3 billion tons of greenhouse gas emissions avoided through EPA's major 
voluntary climate programs (Energy Star, the methane program, the Green Power 
Partnership, the Combined Heat and Power Partnership, and the high GWP gas 
programs) since President Bush took office. 

a. Before you directly permit or allow to be permitted any plant with global 
warming impacts of this scale, will you, as EPA Administrator, commit to 
examine each plant's contribution to global warming if it were built? If not, why 
not? 

b. Will you commit to take such contribution into account to the fullest extent 
allowed under the Clean Air Act in any future permit decision? If not, why not? 

c. Will you commit to urge or require states with SIP-approved permit programs to 
take each proposed source's potential contribution to global warming into account 
to the fullest extent allowed under the Clean Air Act in any future permit decision? 
If not, why not? 

Response: We recognize the importance of addressing the global challenge of climate 
change. The Agency continues to work on developing an overall strategy to most 
effectively address emissions of greenhouse gases. We believe that an overall strategy 
provides the best mech~nism for assessing and addressing the full range of potential 
effects of GHG emissions. 

As a general matter, EPA uses established standards or criteria to judge whether a permit 
should be issued, conditioned or denied on the basis of such impacts. Without such 
guideposts for greenhouse gas emissions, any action to delay, condition, or deny permits 
based on the potential effects of those emissions raises significant issues. We will 
continue to take a case-by-case approach to permitting decisions so that we can determine 
the proper course of action in the absence of the usual analytical guideposts for making 
permitting decisions. I am committed to ensuring that the Agency is appropriately 
reviewing pending permit applications and comments before issuing any final permits. 

5. Has EPA calculated the C02 emissions from Desert Rock and White Pine in 
terms of the total annual C02 emissions and the pounds of C02 per MWh? 

a. If not, why not? 

b. If yes, please provide those numbers for each plant. 

Response: EPA Region 9 has not calculated the C02 emissions from Desert Rock or 
White Pine. The Draft Environmental Impact Statements prepared for Desert Rock and 
White Pine estimated annual C02 emissions. The Draft EIS for the Desert Rock facility 
relied on an EPA emissions factor from AP-42 and estimated that Desert Rock will emit 
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12. 7 million tons per year of C02. The Draft EIS prepared for White Pine relied on an 
emissions factor from EPA's Climate Leaders Program and estimated that White Pine 
will emit 20.1 million tons of C02 annually. 

6. The current and threatened future effects of global warming recognized by the 
IPCC include, among others, sea level rise, loss of glaciers, reduced snowpack, 
increased drought, changes in precipitation, increases in the severity and ~xtent of 
forest fires, increases in hurricane intensity, property damage, loss of species 
habitat, extinction of species, loss of coral reefs, effects on agriculture, expansion in 
the range of disease vectors, increases in air pollution, and harm to human health. 

a. Has EPA independently analyzed the fu II range of potential effects of the 
contribution to global warming from the Desert Rock and White Pine plants, if they 
are built? 

Response: Power plants are required by law to calculate and report C02 emissions under 
section 821 of the Clean Air Act Amendments of 1990 and regulations at 40 CFR Part 
75. There is discretion in the review process to calculate and understand the greenhouse 
gas profile of new sources. However, while EPA can project C02 emissions in tons over 
the projected life of a particular project based in part on assumptions concerning the 
plant's operating parameters, we lack, and the general climate change research 
community lacks, the tools and methods to credibly quantify the specific end-point 
impacts listed above due to the C02 emissions from an individual power plant. 

b. Does anything in the Clean Air Act prohibit EPA from conducting such an 
analysis? 

Response: Nothing in the Clean Air Act precludes EPA or State evaluation of the 
potential effects of emissions on global climate change. It is a separate issue as to 
whether any such evaluation is required. 

c. If you have not conducted such an analysis, will you commit to do so, and require 
the State of Nevada to do so, prior to the issuance of a permit to either plant? 

d. If not, why not? 

Response: 

As explained above, current modeling tools and methods do not permit us to credibly 
estimate the full range of specific endpoint impacts listed above due to the C02 
emissions of an individual power plant. 

e. To the extent that other federal agencies have a role to play in any of this analysis 
(e.g., the Fish and Wildlife Service and the National Oceanic and Atmospheric 
Administration for species impacts and the Park Service for impacts on National 
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Parks), will you commit to ensure that such agencies' views are fully considered 
prior to issuance of any permit by EPA or a delegated state program? If not, why 
not? 

Response: EPA complies with the requirements of the Clean Air Act (CAA), the 
Endangered Species Act and any other applicable statutes. Furthermore, it is standard 
practice that we consider the views of other federal agencies in our permitting decisions 
provided they are submitted in a timely manner. 

7. In 2006, EPA revised the New Source Performance Standards (NSPS) for utility 
boilers and declined to regulate COl in that rulemaking. In September 2007, the DC 
Circuit remanded this decision to the Agency. 

a. When will EPA issue a proposed rule responding to the remand? 

b. When will EPA issue a final rule responding to the remand? 

c. If EPA has no schedule for responding to the remand, why not? 

Response: At this time the Agency is evaluating its options for responding to the remand 
as part of its overall consideration of greenhouse gas regulation under the Clean Air Act. 
Since a decision to control GHG emissions as part of a NSPS would impact other Clean 
Air Act programs with potentially far-reaching implications for many industrial sectors, it 
is vitally important that we consider our approach to GHG control from this broader 
perspective. 

8. In April 2007, EPA issued a proposed rule revising the NSPS for refineries. In 
that rulemaking, commenters asserted that EPA must regulate C02 and methane 
emissions from refineries. EPA is under a deadline in a consent decree to issue the 
final rule by April 30, 2008. 

a. Will you have formulated an "overall strategy" for addressing greenhouse gas 
emissions from stationary sources prior to April 30, 2008? 

Response: 

EPA is making progress in evaluating the availability and potential use of various Clean 
Air Act authorities for greenhouse gas mitigation efforts, including the NSPS program. 
The Agency is continuing to collect information to evaluate the scope of sources 
potentially affected; the flexibility, reasonableness, and effectiveness of potential options 
for regulation under each authority; and the potential implications of each decision, 
including the interrelationships between different parts of the Act. For example, we have 
compiled publicly available data on potential greenhouse gas emissions across industrial 
sectors; evaluated the use of surrogate data to predict potential C02 emissions; identified 
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a range of general greenhouse gas mitigation options; and begun to examine the 
applicability of these mitigation options in specific industries. 

As we indicated above, we are committed to developing a sound strategy for addressing 
greenhouse gas emissions. In developing that strategy, we have come to appreciate the 
complexity and interrelationship of potential approaches to greenhouse gas regulation 
under the Clean Air Act, and the resulting importance of developing a sound overall 
strategy. In this regard, as we gather information to identify the potential universe of 
affected facilities if GHGs are regulated under the Act, we recognize that thresholds used 
for the Prevention of Significant Deterioration (PSD) determinations may greatly increase 
the number of facilities subject to New Source Review. For example, using a 250-ton per 
year threshold, facilities that could be covered during new construction and major 
modification include large apartment buildings, schools, hospitals and retail stores, or 
potentially large entertainment venues. In addition, for many combustion sources, some 
of the most effective mechanisms for mitigating GHGs, such as carbon capture and 
sequestration, need significant study and development before they could be implemented 
in a regulatory framework. 

In view of these potential effects of CAA regulation, we believe it is vitally important to 
have an overall strategy in place to help guide regulatory decision-making. While we 
continue to make progress in developing a strategy, I cannot now commit to having a 
fully articulated strategy in place by a certain date. 

b. Will EPA include a full analysis of the global warming effects of refinery 
greenhouse gas emissions in the technical documents supporting the final NSPS 
rule? If not, what would be your justification for refusing to consider such effects? 

Response: As indicated in our answer to the first part of this question, the Agency is 
collecting information about potential greenhouse gas emissions from various industrial 
sectors, including refineries. Under the United Nations Framework Convention on 
Climate Change, EPA develops the annual U.S. inventory of greenhouse gases. We have 
included in that inventory our estimate of the greenhouse gas emissions from the refinery 
sector. We plan to include that information in the rulemaking record for the final refinery 
NSPS. As we explained in our answer to question 6.a., the modeling tools currently 
available are not adequate to credibly quantify the impact of an amount of greenhouse gas 
emissions on the climate change endpoint impacts listed in question 6. 

9. EPA is under a deadline in a consent decree to issue a proposed rule to establish 
an NSPS for the Portland cement sector by May 31, 2008, and to issue the final rule 
by May 31, 2009. Portland cement manufacturing produces large quantities of 
greenhouse gas emissions, and it is to be expected that commenters will assert that 
EPA is required to set limits on those emissions in this rulemaking. 

a. Will you have formulated an "overall strategy" for addressing greenhouse gas 
emissions from stationary sources prior to May 31, 2008? 
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Response: Please see our answer to 8.a. above. 

b. Will EPA include a full analysis of the global warming effects of Portland cement 
greenhouse gas emissions in the technical documents supporting the proposed NSPS 
rule? If not, what would be your justification for refusing to consider such effects? 

Response: As in the case of refinery greenhouse gas emissions, we plan to include the 
information we have on Portland cement greenhouse gas emissions in the rulemaking 
record for the cement NSPS, but available models cannot at this time credibly quantify 
the potential impact of those emissions on specific climate change endpoint impacts. 

10. In your oral testimony, you stated: "we're working very diligently for developing 
an overall strategy for addressing greenhouse gas emissions, given the Supreme 
Court decision under Massachusetts v. EPA under the Clean Air Act, and that 
includes stationary sources." It has now been eight months since the Supreme Court 
decision. There are a number of pending permitting actions and regulatory actions 
facing the agency regarding greenhouse gas emissions from stationary sources. 

a. Have you finalized any aspect of your "overall strategy for addressing greenhouse 
gas emissions?" If so, please describe that aspect of your strategy. 

b. Have you taken or are you working on any action pursuant to an "overall 
strategy for addressing greenhouse gas emissions?" If so, please describe that action 
or actions. 

c. When will you finalize the portion of an "overall strategy for addressing 
greenhouse gas emissions" that addresses stationary sources? 

d. In the absence of an "overall strategy for addressing greenhouse gas emissions 
that addresses stationary sources" are you taking any measures to assure that any 
permit or regulatory decision with the potential to affect greenhouse gas emissions 
from a stationary source or sources takes those effects into account? If so, please 
describe. If not, why not? 

Response: We have not finalized any aspect of our overall strategy at this time. For a 
description of our progress in developing a strategy and how we will approach permitting 
and regulatory decisions in the meantime, please see our answer to questions 8.a. and 4.c. 
above. 

11. If carbon dioxide is a pollutant subject to regulation under the Clean Air Act, 
this triggers applicability of the new source review requirements for major sources 
located in clean air areas under section 165. Some have raised concerns that in the 
absence of specific threshold levels for C02 emissions established by EPA, the new 
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source review requirements would apply if a new or modified major source were to 
increase C02 emissions by any quantity. 

a. Is EPA working on a rule to establish significance thresholds for emissions of 
C02 under section 165. If not, why not? 

b. When will EPA issue a proposed rule to establish significance thresholds for 
emissions of C02 under section 165? When will EPA issue a final rule? 

Response: EPA is in the midst of evaluating the potential effects of the Supreme Court's 
decision on the mobile and stationary provisions of the Clean Air Act. This work 
includes an assessment of the implications of the interplay between any mobile or 
stationary source rule that regulates GHGs and the Prevention of Significant 
Deterioration (PSD) program under section 165 of the Clean Air Act. C02 is different 
because of its global nature and because the quantity released is generally larger than for 
regulated pollutants. As mentioned in our response to question 8.a., the potential 
universe of affected facilities would be different than with currently regulated pollutants. 
As part of that assessment, we are considering, within the framework of our overall 
climate strategy, whether (and if so, when and how) to proceed regarding any rulemaking 
to establish PSD significance thresholds for emissions of greenhouse gases. 

12. The Bali Roadmap agreed to by the United States and the other parties to the 
UN Framework Convention on Climate Change last week "[r]ecogniz[ed] that 
"deep cuts in global emissions will be required to achieve the ultimate objective of 
the Convention and emphasiz[ed] the urgency to address climate change as 
indicated in the Fourth Assessment Report of the Intergovernmental, Panel on 
Climate Change." The IPCC identified the need for developed countries to reduce 
emissions by 25-40% by 2020 to avoid exceeding atmospheric greenhouse gas 
concentrations of 450 ppm C02-equivalent. 

a. Do you agree that it will it be more difficult and costly to achieve reductions on 
the scale identified as necessary by the IPCC if new coal-fired plants are built 
without controls? 

Response: 
The question implies that the Bali Roadmap and IPCC identified a specific C02-
equivalent ppm target when many different scenarios and targets have been evaluated 
through the IPCC process. Moreover, the Bali Roadmap also provides emphasis on the 
need for development and dissemination of technology to address climate change. 

It is evident from the Agency's review and reporting responsibilities under the 
Framework Convention on Climate Change that many sectors of the economy emit 
greenhouse gases. In developing an overall strategy for addressing greenhouse gas 
emissions, we are compiling and assessing information about available and potential 
control strategies for various sectors. At this point in time, it is not evident what set of 
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strategies would be more or less difficult or costly to employ for achieving a particular 
level of reductions. Further, any assessment must also consider the need for affordable, 
reliable, and domestically secure energy generation and appropriate ways to promote 
greenhouse gas reductions. In this area as with other sectors of the economy, programs 
aimed at the development of technology are essential to long-term progress. 

b. Will you take this concern into account in each future permit action and in 
developing your overall strategy for addressing stationary sources? If not, why 
not?" 

Response: Please see my answers to questions 4.c. and 12.a. 

13. With the potential addition of six new coal units in the 17th Texas 
Congressional District alone, there are serious concerns about the cumulative 
impact on air quality and public health in Central Texas. Representative Edwards 
believes that we must determine the cumulative environmental effect that these 
proposed coal plants would have on Central Texas and state as a whole. In bis view, 
it would be inadequate to just review the impact of each plant individually. The 
Texas Prevention of Significant Deterioration (PSD) State Implementation Plan. 
(SIP), under which the Texas Commission on Environmental Quality (TCEQ issues 
permits to power plants, was approved by EPA to be consistent with the federal 
requirements of the Clean Air Act. In Texas, the PSD program requires air quality 
impacts from an individual facility and other facilities that impact the same area to 
be considered in the permitting process. How will EPA ensure that a cumulative 
analysis of emissions from existing and new sources will be performed? 

Response: The PSD permit program requires a proposed source to include in their source 
impact analysis the effects of its new emissions and the emissions from other existing 
sources in the area where the source would locate. For such purpose, an "existing" 
source generally includes any source that has received a permit but is not yet operating. 
In addition, EPA guidance recommends that the new source's analysis include emissions 
that would result from sources whose complete application was submitted as of thirty 
days prior to the date the proposed source files its PSD application. In cases where 
several sources are "planning" to construct in an area, it is not mandatory for a proposed 
source to include in its source impact analysis emissions from any potential source that 
has not yet applied for a permit. Some States may elect to do a cumulative analysis of all 
such sources simultaneously. EPA is aware of the situation in Texas and has reviewed 
the preliminary permits for several potential sources. We intend to continue such reviews 
as part of our responsibility for program oversight to ensure that the PSD program is 
implemented in accordance with the national requirements. 
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Questions for EPA Administrator Stephen Johnson for the Hearing Record 
Hearing on EPA Approval of New Power Plants 

November 8, 2007. Committee on Oversight and Government Reform 

1. In Massachusetts v. EPA, the Supreme Court overturned the Administration's 
position that greenhouse gases are not pollutants under the Clean Air Act and that 
therefore EPA has no authority to regulate emissions of greenhouse gases. You 
stated in your testimony that EPA is "evaluating the potential effects of the Supreme 
Court decision on a variety of Clean Air Act programs, including stationary source 
programs." Do you agree that this Supreme Court decision has potentially broad 
and significant impacts on a variety of Clean Air Act provisions? If not, why not? 

Response: As EPA has noted on several occasions, the Supreme Court decision has the 
potential to impact a variety of Clean Air Act sections and programs, which is why the 
Agency is moving forward in a careful and deliberate manner. 

2. Do you agree that the Court's recognition that greenhouse gases are air 
pollutants requires EPA to consider whether and how CAA Title I provisions, such 
as section 165, may apply with respect to greenhouse gases? 

Response: EPA agrees that the Agency is required to consider whether and how CAA 
Title I provision may apply with respect to greenhouse gases, given the Court's 
recognition that greenhouse gases are air pollutants. 

3. In light of the important legal and policy issues raised by the Supreme Court's 
decision, will you commit to request the State of Nevada, which is acting as the 
federal government's agent as the permitting authority for the White Pine plant, 
either to reopen the comment period or accept late comments on the White Pine 
proposed permit decision, to enable commenters to address the effect of the 
Supreme Court's decision in Massachusetts v. EPA, which was issued after the 
comment period closed, on the permit decision? 

Response: We do not consider it necessary for the Nevada Department of Environmental 
Protection to reopen the public comment period in order to consider late comments on the 
effect of the Supreme Court's decision. EPA Region 9 will recommend that the NDEP 
accept and respond to all significant comments concerning the Supreme Court's ruling in 
Massachusetts v. EPA to the extent practicable. 

4. In your responses to questions at the hearing, you indicated that you had not 
looked at the statistics on the quantity of carbon dioxide emissions that would occur 
if the Desert Rock and White Pine plants were built. This is surprising, as the effect 
of these plants on global warming is a primary focus of the Committee's ongoing 
investigation and the hearing. Based on the projected emissions quantities 



estimated by others, the lifetime emissions from these two plants together would 
offset the 1.3 billion tons of greenhouse gas emissions avoided through EPA's major 
voluntary climate programs (Energy Star, the methane program, the Green Power 
Partnership, the Combined Heat and Power Partnership, and the high GWP gas 
programs) since President Bush took office. 

a. Before you directly permit or allow to be permitted any plant with global 
warming impacts of this scale, will you, as EPA Administrator, commit to 
examine each plant's contribution to global warming if it were built? If not, why 
not? 

b. Will you commit to take such contribution into account to the fullest extent 
allowed under the Clean Air Act in any future permit decision? If not, why not? 

c. Will you commit to urge or require states with SIP-approved permit programs to 
take each proposed source's potential contribution to global warming into account 
to the fullest extent allowed under the Clean Air Act in any future permit decision? 
If not, why not? 

Response: We recognize the importance of addressing the global challenge of climate 
change. The Agency continues to work on developing an overall strategy to most 
effectively address emissions of greenhouse gases. We believe that an overall strategy 
provides the best mech~nism for assessing and addressing the full range of potential 
effects of GHG emissions. 

As a general matter, EPA uses established standards or criteria to judge whether a permit 
should be issued, conditioned or denied on the basis of such impacts. Without such 
guideposts for greenhouse gas emissions, any action to delay, condition, or deny permits 
based on the potential effects of those emissions raises significant issues. We will 
continue to take a case-by-case approach to permitting decisions so that we can determine 
the proper course of action in the absence of the usual analytical guideposts for making 
permitting decisions. I am committed to ensuring that the Agency is appropriately 
reviewing pending permit applications and comments before issuing any final permits. 

S. Has EPA calculated the C02 emissions from Desert Rock and White Pine in 
terms of the total annual C02 emissions and the pounds of C02 per MWh? 

a. If not, why not? 

b. If yes, please provide those numbers for each plant. 

Response: EPA Region 9 has not calculated the C02 emissions from Desert Rock or 
White Pine. The Draft Environmental Impact Statements prepared for Desert Rock and 
White Pine estimated annual C02 emissions. The Draft EIS for the Desert Rock facility 
relied on an EPA emissions factor from AP-42 and estimated that Desert Rock will emit 
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12. 7 million tons per year of C02. The Draft EIS prepared for White Pine relied on an 
emissions factor from EPA's Climate Leaders Program and estimated that White Pine 
will emit 20.1 million tons of C02 annually. 

6. The current and threatened future effects of global warming recognized by the 
IPCC include, among others, sea level rise, loss of glaciers, reduced snowpack, 
increased drought, changes in precipitation, increases in the severity and ~xtent of 
forest fires, increases in hurricane intensity, property damage, loss of species 
habitat, extinction of species, loss of coral reefs, effects on agriculture, expansion in 
the range of disease vectors, increases in air pollution, and harm to human health. 

a. Has EPA independently analyzed the full range of potential effects of the 
contribution to global warming from the Desert Rock and White Pine plants, if they 
are built? 

Response: Power plants are required by law to calculate and report C02 emissions under 
section 821 of the Clean Air Act Amendments of 1990 and regulations at 40 CFR Part 
75. There is discretion in the review process to calculate and understand the greenhouse 
gas profile of new sources. However, while EPA can project C02 emissions in tons over 
the projected life of a particular project based in part on assumptions concerning the 
plant's operating parameters, we lack, and the general climate change research 
community lacks, the tools and methods to credibly quantify the specific end-point 
impacts listed above due to the C02 emissions from an individual power plant. 

b. Does anything in the Clean Air Act prohibit EPA from conducting such an 
analysis? 

Response: Nothing in the Clean Air Act precludes EPA or State evaluation of the 
potential effects of emissions on global climate change. It is a separate issue as to 
whether any such evaluation is required. 

c. If you have not conducted such an analysis, will you commit to do so, and require 
the State of Nevada to do so, prior to the issuance of a permit to either plant? 

d. If not, why not? 

Response: 

As explained above, current modeling tools and methods do not permit us to credibly 
estimate the full range of specific endpoint impacts listed above due to the C02 
emissions of an individual power plant. 

e. To the extent that other federal agencies have a role to play in any of this analysis 
(e.g., the Fish and Wildlife Service and the National Oceanic and Atmospheric 
Administration for species impacts and the Park Service for impacts on National 
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Parks), will you commit to ensure that such agencies' views are fully considered 
prior to issuance of any permit by EPA or a delegated state program? If not, why 
not? 

Response: EPA complies with the requirements of the Clean Air Act (CAA), the 
Endangered Species Act and any other applicable statutes. Furthermore, it is standard 
practice that we consider the views of other federal agencies in our permitting decisions 
provided they are submitted in a timely manner. 

7. In 2006, EPA revised the New Source Performance Standards (NSPS) for utility 
boilers and declined to regulate C02 in that rulemaking. In September 2007, the DC 
Circuit remanded this decision to the Agency. 

a. When will EPA issue a proposed rule responding to the remand? 

b. When will EPA issue a final rule responding to the remand? 

c. If EPA has no schedule for responding to the remand, why not? 

Response: At this time the Agency is evaluating its options for responding to the remand 
as part of its overall consideration of greenhouse gas reg~lation under the Clean Air Act. 
Since a decision to control GHG emissions as part of a NSPS would impact other Clean 
Air Act programs with potentially far-reaching implications for many industrial sectors, it 
is vitally important that we consider our approach to GHG control from this broader 
perspective. 

8. In April 2007, EPA issued a proposed rule revising the NSPS for refineries. In 
that rulemaking, commenters asserted that EPA must regulate C02 and methane 
emissions from refineries. EPA is under a deadline in a consent decree to issue the 
final rule by April 30, 2008. 

a. Will you have formulated an "overall strategy" for addressing greenhouse gas 
emissions from stationary sources prior to April 30, 2008? 

' Response: 

EPA is making progress in evaluating the availability and potential use of various Clean 
Air Act authorities for greenhouse gas mitigation efforts, including the NSPS program. 
The Agency is continuing to collect information to evaluate the scope of sources 
potentially affected; the flexibility, reasonableness, and effectiveness of potential options 
for regulation under each authority; and the potential implications of each decision, 
including the interrelationships between different parts of the Act. For example, we have 
compiled publicly available data on potential greenhouse gas emissions across industrial 
sectors; evaluated the use of surrogate data to predict potential C02 emissions; identified 
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a range of general greenhouse gas mitigation options; and begun to examine the 
applicability of these mitigation options in specific industries. 

As we indicated above, we are committed to developing a sound strategy for addressing 
greenhouse gas emissions. In developing that strategy, we have come to appreciate the 
complexity and interrelationship of potential approaches to greenhouse gas regulation 
under the Clean Air Act, and the resulting importance of developing a sound overall 
strategy. In this regard, as we gather information to identify the potential universe of 
affected facilities if GHGs are regulated under the Act, we recognize that thresholds used 
for the Prevention of Significant Deterioration (PSD) determinations may greatly increase 
the number of facilities subject to New Source Review. For example, using a 250-ton per 
year threshold, facilities that could be covered during new construction and major 
modification include large apartment buildings, schools, hospitals and retail stores, or 
potentially large entertainment venues. In addition, for many combustion sources, some 
of the most effective mechanisms for mitigating GHGs, such as carbon capture and 
sequestration, need significant study and development before they could be implemented 
in a regulatory framework. 

In view of these potential effects of CAA regulation, we believe it is vitally important to 
have an overall strategy in place to help guide regulatory decision-making. While we 
continue to make progress in developing a strategy, I cannot now commit to having a 
fully articulated strategy in place by a certain date. 

b. Will EPA include a full analysis of the global warming effects of refinery 
greenhouse gas emissions in the technical documents supporting the final NSPS 
rule? If not, what would be your justification for refusing to consider such effects? 

Response: As indicated in our answer to the first part of this question, the Agency is 
collecting information about potential greenhouse gas emissions from various industrial 
sectors, including refineries. Under the United Nations Framework Convention on 
Climate Change, EPA develops the annual U.S. inventory of greenhouse gases. We have 
included in that inventory our estimate of the greenhouse gas emissions from the refinery 
sector. We plan to include that information in the rulemaking record for the final refinery 
NSPS. As we explained in our answer to question 6.a., the modeling tools currently 
available are not adequate to credibly quantify the impact of an amount of greenhouse gas 
emissions on the climate change endpoint impacts listed in question 6. 

9~ EPA is under a deadline in a consent decree to issue a proposed rule to establish 
an NSPS for the Portland cement sector by May 31, 2008, and to issue the final rule 
by May 31, 2009. Portland cement manufacturing produces large quantities of 
greenhouse gas emissions, and it is to be expected that commenters will assert that 
EPA is required to set limits on those emissions in this rulemaking. 

a. Will you have formulated an "overall strategy" for addressing greenhouse gas 
emissions from stationary sources prior to May 31, 2008? 
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Response: Please see our answer to 8.a. above. 

b. Will EPA include a full analysis of the global warming effects of Portland cement 
greenhouse gas emissions in the technical documents supporting the proposed NSPS 
rule? If not, what would be your justification for refusing to consider such effects? 

Response: As in the case of refinery greenhouse gas emissions, we plan to include the 
information we have on Portland cement greenhouse gas emissions in the rulemaking 
record for the cement NSPS, but available models cannot at this time credibly quantify 
the potential impact of those emissions on specific climate change endpoint impacts. 

10. In your oral testimony, you stated: "we're working very diligently for developing 
an overall strategy for addressing greenhouse gas emissions, given the Supreme 
Court decision under Massachusetts v. EPA under the Clean Air Act, and that 
includes stationary sources." It has now been eight months since the Supreme Court 
decision. There are a number of pending permitting actions and regulatory actions 
facing the agency regarding greenhouse gas emissions from stationary sources. 

a. Have you finalized any aspect of your "overall strategy for addressing greenhouse 
gas emissions?" lfso, please describe that aspect of your strategy. 

b. Have you taken or are you working on any action pursuant to an "overall 
strategy for addressing greenhouse gas emissions?" If so, please describe that action 
or actions. 

c. When will you finalize the portion of an "overall strategy for addressing 
greenhouse gas emissions" that addresses stationary sources? 

d. In the absence of an "overall strategy for addressing greenhouse gas emissions 
that addresses stationary sources" are you taking any measures to assure that any 
permit or regulatory decision with the potential to affect greenhouse gas emissions 
from a stationary source or sources takes those effects into account? If so, please 
describe. If not, why not? 

Response: We have not finalized any aspect of our overall strategy at this time. For a 
description of our progress in developing a strategy and how we will approach permitting 
and regulatory decisions in the meantime, please see our answer to questions 8.a. and 4.c. 
above. 

11. If carbon dioxide is a pollutant subject to regulation under the Clean Air Act, 
this triggers applicability of the new source review requirements for major sources 
located in clean air areas under section 165. Some have raised concerns that in the 
absence of specific threshold levels for C02 emissions established by EPA, the new 
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source review requirements would apply if a new or modified major source were to 
increase C02 emissions by any quantity. 

a. Is EPA working on a rule to establish significance thresholds for emissions of 
C02 under section 165. If not, why not? 

b. When will EPA issue a proposed rule to establish significance thresholds for 
emissions of C02 under section 165? When will EPA issue a final rule? 

Response: EPA is in the midst of evaluating the potential effects of the Supreme Court's 
decision on the mobile and stationary provisions of the Clean Air Act. This work 
includes an assessment of the implications of the interplay between any mobile or 
stationary source rule that regulates GHGs and the Prevention of Significant 
Deterioration (PSD) program under section 165 of the Clean Air Act. C02 is different 
because of its global nature and because the quantity released is generally larger than for 
regulated pollutants. As mentioned in our response to question 8.a., the potential 
universe of affected facilities would be different than with currently regulated pollutants. 
As part of that assessment, we are considering, within the framework of our overall 
climate strategy, whether (and if so, when and how) to proceed regarding any rulemaking 
to establish PSD significance thresholds for emissions of greenhouse gases. 

12. The Bali Roadmap agreed to by the United States and the other parties to the 
UN Framework Convention on Climate Change last week "[r]ecogniz[ed] that 
"deep cuts in global emissions will be required to achieve the ultimate objective of 
the Convention and emphasiz[ed] the urgency to address climate change as 
indicated in the Fourth Assessment Report of the Intergovernmental, Panel on 
Climate Change." The IPCC identified the need for developed countries to reduce 
emissions by 25-40% by 2020 to avoid exceeding atmospheric greenhouse gas 
concentrations of 450 ppm C02-equivalent. 

a. Do you agree that it will it be more difficult and costly to achieve reductions on 
the scale identified as necessary by the IPCC if new coal-fired plants are built 
without controls? 

Response: 
The question implies that the Bali Roadmap and IPCC identified a specific C02-
equivalent ppm target when many different scenarios and targets have been evaluated 
through the IPCC process. Moreover, the Bali Roadmap also provides emphasis on the 
need for development and dissemination of technology to address climate change. 

It is evident from the Agency's review and reporting responsibilities under the 
Framework Convention on Climate Change that many sectors of the economy emit 
greenhouse gases. In developing an overall strategy for addressing greenhouse gas 
emissions, we are compiling and assessing information about available and potential 
control strategies for various sectors. At this point in time, it is not evident what set of 
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strategies would be more or less difficult or costly to employ for achieving a particular 
level of reductions. Further, any assessment must also consider the need for affordable, 
reliable, and domestically secure energy generation and appropriate ways to promote 
greenhouse gas reductions. In this area as with other sectors of the economy, programs 
aimed at the development of technology are essential to long-term progress. 

b. Will you take this concern into account in each future permit action and in 
developing your overall strategy for addressing stationary sources? If not, why 
not?" 

Response: Please see my answers to questions 4.c. and 12.a. 

13. With the potential addition of six new coal units in the 17th Texas 
Congressional District alone, there are serious concerns about the cumulative 
impact on air quality and public health in Central Texas. Representative Edwards 
believes that we must determine the cumulative environmental effect that these 
proposed coal plants would have on Central Texas and state as a whole. In his view, 
it would be inadequate to just review the impact of each plant individually. The 
Texas Prevention of Significant Deterioration (PSD) State Implementation Plan. 
(SIP), under which the Texas Commission on Environmental Quality (TCEQ issues 
permits to power plants, was approved by EPA to be consistent with the federal 
requirements of the Clean Air Act. In Texas, the PSD program requires air quality 
impacts from an individual facility and other facilities that impact the same area to 
be considered in the permitting process. How will EPA ensure that a cumulative 
analysis of emissions from existing and new sources will be performed? 

Response: The PSD permit program requires a proposed source to include in their source 
impact analysis the effects of its new emissions and the emissions from other existing 
sources in the area where the source would locate. For such purpose, an "existing" 
source generally includes any source that has received a permit but is not yet operating. 
In addition, EPA guidance recommends that the new source's analysis include emissions 
that would result from sources whose complete application was submitted as of thirty 
days prior to the date the proposed source files its PSD application. In cases where 
several sources are "planning" to construct in an area, it is not mandatory for a proposed 
source to include in its source impact analysis emissions from any potential source that 
has not yet applied for a permit. Some States may elect to do a cumulative analysis of all 
such sources simultaneously. EPA is aware of the situation in Texas and has reviewed 
the preliminary permits for several potential sources. We intend to continue such reviews 
as part of our responsibility for program oversight to ensure that the PSD program is 
implemented in accordance with the national requirements. 
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Questions for EPA Administrator Stephen Johnson for the Hearing Record 
Hearing on EPA Approval of New Power Plants 

November 8. 2007. Committee on Oversight and Government Reform 

1. In Massachusetts v. EPA, the Supreme Court overturned the Administration's 
position that greenhouse gases are not pollutants under the Clean Air Act and that 
therefore EPA has no authority to regulate emissions of greenhouse gases. You 
stated in your testimony that EPA is "evaluating the potential effects of the Supreme 
Court decision on a variety of Clean Air Act programs, including stationary source 
programs." Do you agree that this Supreme Court decision has potentially broad 
and significant impacts on a variety of Clean Air Act provisions? If not, why not? 

Response: As EPA has noted on several occasions, the Supreme Court decision has the 
potential to impact a variety of Clean Air Act sections and programs, which is why the 
Agency is moving forward in a careful and deliberate manner. 

2. Do you agree that the Court's recognition that greenhouse gases are air 
pollutants requires EPA to consider whether and how CAA Title I provisions, such 
as section 165, may apply with respect to greenhouse gases? 

Response: EPA agrees that the Agency is required to consider whether and how CAA 
Title I provision may apply with respect to greenhouse gases, given the Court's 
recognition that greenhouse gases are air pollutants. 

3. In light of the important legal and policy issues raised by the Supreme Court's 
decision, will you commit to request the State of Nevada, which is acting as the 
federal government's agent as the permitting authority for the White Pine plant, 
either to reopen the comment period or accept late comments on the White Pine 
proposed permit decision, to enable commenters to address the effect of the 
Supreme Court's decision in Massachusetts v. EPA, which was issued after the 
comment period closed, on the permit decision? 

Response: We do not consider it necessary for the Nevada Department of Environmental 
Protection to reopen the public comment period in order to consider late comments on the 
effect of the Supreme Court's decision. EPA Region 9 will recommend that the NDEP 
accept and respond to all significant comments concerning the Supreme Court's ruling in 
Massachusetts v. EPA to the extent practicable. 

4. In your responses to questions at the hearing, you indicated that you had not 
looked at the statistics on the quantity of carbon dioxide emissions that would occur 
if the Desert Rock and White Pine plants were built. This is surprising, as the effect 
of these plants on global warming is a primary focus of the Committee's ongoing 
investigation and the hearing. Based on the projected emissions quantities 



estimated by others, the lifetime emissions from these two plants together would 
offset the 1.3 billion tons of greenhouse gas emissions avoided through EPA's major 
voluntary climate programs (Energy Star, the methane program, the Green Power 
Partnership, the Combined Heat and Power Partnership, and the high GWP gas 
programs) since President Bush took office. 

a. Before you directly permit or allow to be permitted any plant with global 
warming impacts of this scale, will you, as EPA Administrator, commit to 
examine each plant's contribution to global warming if it were built? If not, why 
not? 

b. Will you commit to take such contribution into account to the fullest extent 
allowed under the Clean Air Act in any future permit decision? If not, why not? 

c. Will you commit to urge or require states with SIP-approved permit programs to 
take each proposed source's potential contribution to global warming into account 
to the fullest extent allowed under the Clean Air Act in any future permit decision? 
If not, why not? 

Response: We recognize the importance of addressing the global challenge of climate 
change. The Agency continues to work on developing an overall strategy to most 
effectively address emissions of greenhouse gases. We believe that an overall strategy 
provides the best mech~nism for assessing and addressing the full range of potential 
effects of GHG emissions, 

As a general matter, EPA uses established standards or criteria to judge whether a permit 
should be issued, conditioned or denied on the basis of such impacts. Without such 
guideposts for greenhouse gas emissions, any action to delay, condition, or deny permits 
based on the potential effects of those emissions raises significant issues. We will 
continue to take a case-by-case approach to permitting decisions so that we can determine 
the proper course of action in the absence of the usual analytical guideposts for making 
permitting decisions. I am committed to ensuring that the Agency is appropriately 
reviewing pending permit applications and comments before issuing any final permits. 

5. Has EPA calculated the C02 emissions from Desert Rock and White Pine in 
terms of the total annual C02 emissions and the pounds of C02 per MWh? 

a. If not, why not? 

b. If yes, please provide those numbers for each plant. 

Response: EPA Region 9 has not calculated the C02 emissions from Desert Rock or 
White Pine. The Draft Environmental Impact Statements prepared for Desert Rock and 
White Pine estimated annual C02 emissions. The Draft EIS for the Desert Rock facility 
relied on an EPA emissions factor from AP-42 and estimated that Desert Rock will emit 
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12.7 million tons per year of C02. The Draft EIS prepared for White Pine relied on an 
emissions factor from EPA's Climate Leaders Program and estimated that White Pine 
will emit 20.1 million tons of C02 annually. 

6. The current and threatened future effects of global warming recognized by the 
IPCC include, among others, sea level rise, loss of glaciers, reduced snowpack, 
increased drought, changes in precipitation, increases in the severity and ~xtent of 
forest fires, increases in hurricane intensity, property damage, loss of species 
habitat, extinction of species, loss of coral reefs, effects on agriculture, expansion in 
the range of disease vectors, increases in air pollution, and harm to human health. 

a. Has EPA independently analyzed the fu II range of potential effects of the 
contribution to global warming from the Desert Rock and White Pine plants, if they 
are built? 

Response: Power plants are required by law to calculate and report C02 emissions under 
section 821 of the Clean Air Act Amendments of 1990 and regulations at 40 CFR Part 
75. There is discretion in the review process to calculate and understand the greenhouse 
gas profile of new sources. However, while EPA can project C02 emissions in tons over 
the projected life of a particular project based in part on assumptions concerning the 
plant's operating parameters, we lack, and the general climate change research 
community lacks, the tools and methods to credibly quantify the specific end-point 
impacts listed above due to the C02 emissions from an individual power plant. 

b. Does anything in the Clean Air Act prohibit EPA from conducting such an 
analysis? 

Response: Nothing in the Clean Air Act precludes EPA or State evaluation of the 
potential effects of emissions on global climate change. It is a separate issue as to 
whether any such evaluation is required. 

c. If you have not conducted such an analysis, will you commit to do so, and require 
the State of Nevada to do so, prior to the issuance of a permit to either plant? 

d. If not, why not? 

Response: 

As explained above, current modeling tools and methods do not permit us to credibly 
estimate the full range of specific endpoint impacts listed above due to the C02 
emissions of an individual power plant. 

e. To the extent that other federal agencies have a role to play in any of this analysis 
(e.g., the Fish and Wildlife Service and the National Oceanic and Atmospheric 
Administration for species impacts and the Park Service for impacts on National 
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Parks), will you commit to ensure that such agencies' views are fully considered 
prior to issuance of any permit by EPA or a delegated state program? If not, why 
not? 

Response: EPA complies with the requirements of the Clean Air Act (CAA), the 
Endangered Species Act and any other applicable statutes. Furthermore, it is standard 
practice that we consider the views of other federal agencies in our permitting decisions 
provided they are submitted in a timely manner. 

7. In 2006, EPA revised the New Source Performance Standards (NSPS) for utility 
boilers and declined to regulate C02 in that rulemaking. In September 2007, the DC 
Circuit remanded this decision to the Agency. 

a. When will EPA issue a proposed rule responding to the remand? 

b. When will EPA issue a final rule responding to the remand? 

c. If EPA has no schedule for responding to the remand, why not? 

Response: At this time the Agency is evaluating its options for responding to the remand 
as part of its overall consideration of greenhouse gas regl.dation under the Clean Air Act. 
Since a decision to control GHG emissions as part of a NSPS would impact other Clean 
Air Act programs with potentially far-reaching implications for many industrial sectors, it 
is vitally important that yve consider our approach to GHG control from this broader 
perspective. 

8. In April 2007, EPA issued a proposed rule revising the NSPS for refineries. In 
that rulemaking, commenters asserted that EPA must regulate C02 and methane 
emissions from refineries. EPA is under a deadline in a consent decree to issue the 
final rule by April 30, 2008. 

a. Will you have formulated an "overall strategy" for addressing greenhouse gas 
emissions from stationary sources prior to April 30, 2008? 

Response: 

EPA is making progress in evaluating the availability and potential use of various Clean 
Air Act authorities for greenhouse gas mitigation efforts, including the NSPS program. 
The Agency is continuing to collect information to evaluate the scope of sources 
potentially affected; the flexibility, reasonableness, and effectiveness of potential options 
for regulation under each authority; and the potential implications of each decision, 
including the interrelationships between different parts of the Act. For example, we have 
compiled publicly available data on potential greenhouse gas emissions across industrial 
sectors; evaluated the use of surrogate data to predict potential C02 emissions; identified 
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a range of general greenhouse gas mitigation options; and begun to examine the 
applicability of these mitigation options in specific industries. 

As we indicated above, we are committed to developing a sound strategy for addressing 
greenhouse gas emissions. In developing that strategy, we have come to appreciate the 
complexity and interrelationship of potential approaches to greenhouse gas regulation 
under the Clean Air Act, and the resulting importance of developing a sound overall 
strategy. In this regard, as we gather information to identify the potential universe of 
affected facilities if GHGs are regu.lated under the Act, we recognize that thresholds used 
for the Prevention of Significant Deterioration (PSD) determinations may greatly increase 
the number of facilities subject to New Source Review. For example, using a 250-ton per 
year threshold, facilities that could be covered during new construction and major 
modification include large apartment buildings, schools, hospitals and retail stores, or 
potentially large entertainment venues. In addition, for many combustion sources, some 
of the most effective mechanisms for mitigating GHGs, such as carbon capture and 
sequestration, need significant study and development before they could be implemented 
in a regulatory framework. 

In view of these potential effects of CAA regulation, we believe it is vitally important to 
have an overall strategy in place to help guide regulatory decision-making. While we 
continue to make progress in developing a strategy, I cannot now commit to having a 
fully articulated strategy in place by a certain date. 

b. Will EPA include a full analysis of the global warming effects of refinery 
greenhouse gas emissions in the technical documents supporting the final NSPS 
rule? If not, what would be your justification for refusing to consider such effects? 

Response: As indicated in our answer to the first part of this question, the Agency is 
collecting information about potential greenhouse gas emissions from various industrial 
sectors, including refineries. Under the United Nations Framework Convention on 
Climate Change, EPA develops the annual U.S. inventory of greenhouse gases. We have 
included in that inventory our estimate of the greenhouse gas emissions from the refinery 
sector. We plan to include that information in the rulemaking record for the final refinery 
NSPS. As we explained in our answer to question 6.a., the modeling tools currently 
available are not adequate to credibly quantify the impact of an amount of greenhouse gas 
emissions on the climate change endpoint impacts listed in question 6. 

9. EPA is under a deadline in a consent decree to issue a proposed rule to establish 
an NSPS for the Portland cement sector by May 31, 2008, and to issue the final rule 
by May 31, 2009. Portland cement manufacturing produces large quantities of 
greenhouse gas emissions, and it is to be expected that commenters will assert that 
EPA is required to set limits on those emissions in this rulemaking. 

a. Will you have formulated an "overall strategy" for addressing greenhouse gas 
emissions from stationary sources prior to May 31, 2008? 
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Response: Please see our answer to 8.a. above. 

b. Will EPA include a full analysis of the global warming effects of Portland cement 
greenhouse gas emissions in the technical documents supporting the proposed NSPS 
rule? If not, what would be your justification for refusing to consider such effects? 

Response: As in the case of refinery greenhouse gas emissions, we plan to include the 
information we have on Portland cement greenhouse gas emissions in the rulemaking 
record for the cement NSPS, but available models cannot at this time credibly quantify 
the potential impact of those emissions on specific climate change endpoint impacts. 

10. In your oral testimony, you stated: "we're working very diligently for developing 
an overall strategy for addressing greenhouse gas emissions, given the Supreme 
Court decision under Massachusetts v. EPA under the Clean Air Act, and that 
includes stationary sources." It has now been eight months since the Supreme Court 
decision. There are a number of pending permitting actions and regulatory actions 
facing the agency regarding greenhouse gas emissions from stationary sources. 

a. Have you finalized any aspect of your "overall strategy for addressing greenhouse 
gas emissions?" Ifso, please describe that aspect of your strategy. 

b. Have you taken or are you working on any action pursuant to an "overall 
strategy for addressing greenhouse gas emissions?" If so, please describe that action 
or actions. 

c. When will you finalize the portion of an "overall strategy for addressing 
greenhouse gas emissions" that addresses stationary sources? 

d. In the absence of an "overall strategy for addressing greenhouse gas emissions 
that addresses stationary sources" are you taking any measures to assure that any 
permit or regulatory decision with the potential to affect greenhouse gas emissions 
from a stationary source or sources takes those effects into account? If so, please 
describe. If not, why not? 

Response: We have not finalized any aspect of our overall strategy at this time. For a 
description of our progress in developing a strategy and how we will approach permitting 
and regulatory decisions in the meantime, please see our answer to questions 8.a. and 4.c. 
above. 

11. If carbon dioxide is a pollutant subject to regulation under the Clean Air Act, 
this triggers applicability of the new source review requirements for major sources 
located in clean air areas under section 165. Some have raised concerns that in the 
absence of specific threshold levels for C02 emissions established by EPA, the new 
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source review requirements would apply if a new or modified major source were to 
increase C02 emissions by any quantity. 

a. Is EPA working on a rule to establish significance thresholds for emissions of 
C02 under section 165. If not, why not? 

b. When will EPA issue a proposed rule to establish significance thresholds for 
emissions of C02 under section 165? When will EPA issue a final rule? 

Response: EPA is in the midst of evaluating the potential effects of the Supreme Court's 
decision on the mobile and stationary provisions of the Clean Air Act. This work 
includes an assessment of the implications of the interplay between any mobile or 
stationary source rule that regulates GHGs and the Prevention of Significant 
Deterioration (PSD) program under section 165 of the Clean Air Act. C02 is different 
because of its global nature and because the quantity released is generally larger than for 
regulated pollutants. As mentioned in our response to question 8.a., the potential 
universe of affected facilities would be different than with currently regulated pollutants. 
As part of that assessment, we are considering, within the framework of our overall 
climate strategy, whether (and if so, when and how) to proceed regarding any rulemaking 
to establish PSD significance thresholds for emissions of greenhouse gases. 

12. The Bali Roadmap agreed to by the United States and the other parties to the 
UN Framework Convention on Climate Change last week "[r]ecogniz[ed] that 
"deep cuts in global emissions will be required to achieve the ultimate objective of 
the Convention and emphasiz[ed] the urgency to address climate change as 
indicated in the Fourth Assessment Report of the Intergovernmental, Panel on 
Climate Change." The IPCC identified the need for developed countries to reduce 
emissions by 25-40% by 2020 to avoid exceeding atmospheric greenhouse gas 
concentrations of 450 ppm C02-equivalent. 

a. Do you agree that it will it be more difficult and costly to achieve reductions on 
the scale identified as necessary by the IPCC if new coal-fired plants are built 
without controls? 

Response: 
The question implies that the Bali Roadmap and IPCC identified a specific C02-
equivalent ppm target when many different scenarios and targets have been evaluated 
through the IPCC process. Moreover, the Bali Roadmap also provides emphasis on the 
need for development and dissemination of technology to address climate change. 

It is evident from the Agency's review and reporting responsibilities under the 
Framework Convention on Climate Change that many sectors of the economy emit 
greenhouse gases. In developing an overall strategy for addressing greenhouse gas 
emissions, we are compiling and assessing information about available and potential 
control strategies for various sectors. At this point in time, it is not evident what set of 
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strategies would be more or less difficult or costly to employ for achieving a particular 
level of reductions. Further, any assessment must also consider the need for affordable, 
reliable, and domestically secure energy generation and appropriate ways to promote 
greenhouse gas reductions. In this area as with other sectors of the economy, programs 
aimed at the development of technology are essential to long-term progress. 

b. Will you take this concern into account in each future permit action and in 
developing your overall strategy for addressing stationary sources? If not, why 
not?" 

Response: Please see my answers to questions 4.c. and 12.a. 

13. With the potential addition ofsix new coal units in the 17th Texas 
Congressional District alone, there are serious concerns about the cumulative 
impact on air quality and public health in Central Texas. Representative Edwards 
believes that we must determine the cumulative environmental effect that these 
proposed coal plants would have on Central Texas and state as a whole. In his view, 
it would be inadequate to just review the impact of each plant individually. The 
Texas Prevention of Significant Deterioration (PSD) State Implementation Plan. 
(SIP), under which the Texas Commission on Environmental Quality (TCEQ issues 
permits to power plants, was approved by EPA to be consistent with the federal 
requirements of the Clean Air Act. In Texas, the PSD program requires air quality 
impacts from an individual facility and other facilities that impact the same area to 
be considered in the permitting process. How will EPA ensure that a cumulative 
analysis of emissions from existing and new sources will be performed? 

Response: The PSD permit program requires a proposed source to include in their source 
impact analysis the effects of its new emissions and the emissions from other existing 
sources in the area where the source would locate. For such purpose, an "existing" 
source generally includes any source that has received a permit but is not yet operating. 
In addition, EPA guidance recommends that the new source's analysis include emissions 
that would result from sources whose complete application was submitted as of thirty 
days prior to the date the proposed source files its PSD application. In cases where 
several sources are "planning" to construct in an area, it is not mandatory for a proposed 
source to include in its source impact analysis emissions from any potential source that 
has not yet applied for a permit. Some States may elect to do a cumulative analysis of all 
such sources simultaneously. EPA is aware of the situation in Texas and has reviewed 
the preliminary permits for several potential sources. We intend to continue such reviews 
as part of our responsibility for program oversight to ensure that the PSD program is 
implemented in accordance with the national requirements. 
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WASHINGTON, D.C. 20460 
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The Honorable I lcnry A. Waxman 
Chairman 
Committee on Oversight and Government Reform 
U.S. House of Representatives 
Washington, DC 20515 

Dear Mr. Chairman: 

OFFICE OF CONGRESSIONAL AND 
INTERGOVERNMENTAL RELATIONS 

Thank you for the opportunity to respond to questions for the record that followed 
a November 8, 2007 hearing on the Environmental Protection Agency's (EPA's) 
approval of new power plants. 1 hope this information will be useful to you and the 
members of the Committee. 

If you have any further questions, please contact me or your staff may contact 
Josh Lewis in my office at 202-564-2095. 
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Christopher P. Bliley 
Associate Administrator 

lntemel Address (URL) • http://www.epagov 
Rtcycl•dJR•cyclabl• •Printed wfth Vegetable Oil Bas1td Inks on Recycled Paper (Minimum 25% Postconsumar) 



Questions for EPA Administrator Stephen Johnson for the Hearing Record 
Hearing on EPA Approval of New Power Plants 

November 8. 2007. Committee on Oversight and Government Reform 

1. In Massachusetts v. EPA, the Supreme Court overturned the Administration's 
position that greenhouse gases are not pollutants under the Clean Air Act and that 
therefore EPA has no authority to regulate emissions of greenhouse gases. You 
stated in your testimony that EPA is "evaluating the potential effects of the Supreme 
Court decision on a variety of Clean Air Act programs, including stationary source 
programs." Do you agree that this Supreme Court decision has potentially broad 
and significant impacts on a variety of Clean Air Act provisions? If not, why not? 

Response: As EPA has noted on several occasions, the Supreme Court decision has the 
potential to impact a variety of Clean Air Act sections and programs, which is why the 
Agency is moving forward in a careful and deliberate manner. 

2. Do you agree that the Court's recognition that greenhouse gases are air 
pollutants requires EPA to consider whether and how CAA Title I provisions, such 
as section 165, may apply with respect to greenhouse gases? 

Response: EPA agrees that the Agency is required to consider whether and how CAA 
Title I provision may apply with respect to greenhouse gases, given the Court's 
recognition that greenhouse gases are air pollutants. 

3. In light of the important legal and policy issues raised by the Supreme Court's 
decision, will you commit to request the State of Nevada, which is acting as the 
federal government's agent as the permitting authority for the White Pine plant, 
either to reopen the comment period or accept late comments on the White Pine 
proposed permit decision, to enable commenters to address the effect of the 
Supreme Court's decision in Massachusetts v. EPA, which was issued after the 
comment period closed, on the permit decision? 

Response: We do not consider it necessary for the Nevada Department of Environmental 
Protection to reopen the public comment period in order to consider late comments on the 
effect of the Supreme Court's decision. EPA Region 9 will recommend that the NDEP 
accept and respond to all significant comments concerning the Supreme Court's ruling in 
Massachusetts v. EPA to the extent practicable. 

4. In your responses to questions at the hearing, you indicated that you had not 
looked at the statistics on the quantity of carbon dioxide emissions that would occur 
if the Desert Rock and White Pine plants were built. This is surprising, as the effect 
of these plants on global warming is a primary focus of the Committee's ongoing 
investigation and the hearing. Based on the projected emissions quantities 



estimated by others, the lifetime emissions from these two plants together would 
offset the 1.3 billion tons of greenhouse gas emissions avoided through EPA's major 
voluntary climate programs (Energy Star, the methane program, the Green Power 
Partnership, the Combined Heat and Power Partnership, and the high GWP gas 
programs) since President Bush took office. 

a. Before you directly permit or allow to be permitted any plant with global 
warming impacts of this scale, will you, as EPA Administrator, commit to 
examine each plant's contribution to global warming if it were built? If not, why 
not? 

b. Will you commit to take such contribution into account to the fullest extent 
allowed under the Clean Air Act in any future permit decision? If not, why not? 

c. Will you commit to urge or require states with SIP-approved permit programs to 
take each proposed source's potential contribution to global warming into account 
to the fullest extent allowed under the Clean Air Act in any future permit decision? 
If not, why not? 

Response: We recognize the importance of addressing the global challenge of climate 
change. The Agency continues to work on developing an overall strategy to most 
effectively address emissions of greenhouse gases. We believe that an overall strategy 
provides the best mech~nism for assessing and addressing the full range of potential 
effects of GHG emissions. 

As a general matter, EPA uses established standards or criteria to judge whether a permit 
should be issued, conditioned or denied on the basis of such impacts. Without such 
guideposts for greenhouse gas emissions, any action to delay, condition, or deny permits 
based on the potential effects of those emissions raises significant issues. We will 
continue to take a case-by-case approach to permitting decisions so that we can determine 
the proper course of action in the absence of the usual analytical guideposts for making 
permitting decisions. I am committed to ensuring that the Agency is appropriately 
reviewing pending permit applications and comments before issuing any final permits. 

5. Has EPA calculated the C02 emissions from Desert Rock and White Pine in 
terms of the total annual C02 emissions and the pounds of C02 per MWh? 

a. If not, why not? 

b. If yes, please provide those numbers for each plant. 

Response: EPA Region 9 has not calculated the C02 emissions from Desert Rock or 
White Pine. The Draft Environmental Impact Statements prepared for Desert Rock and 
White Pine estimated annual C02 emissions. The Draft EIS for the Desert Rock facility 
relied on an EPA emissions factor from AP-42 and estimated that Desert Rock will emit 
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12. 7 million tons per year of C02. The Draft EIS prepared for White Pine relied on an 
emissions factor from EPA's Climate Leaders Program and estimated that White Pine 
will emit 20.l million tons of C02 annually. 

6. The current and threatened future effects of global warming recognized by the 
IPCC include, among others, sea level rise, loss of glaciers, reduced snowpack, 
increased drought, changes in precipitation, increases in the severity and ~xtent of 
forest fires, increases in hurricane intensity, property damage, loss of species 
habitat, extinction of species, loss of coral reefs, effects on agriculture, expansion in 
the range of disease vectors, increases in air pollution, and harm to human health. 

a. Has EPA independently analyzed the fu II range of potential effects of the 
contribution to global warming from the Desert Rock and White Pine plants, if they 
are built? 

Response: Power plants are required by law to calculate and report C02 emissions under 
section 821 of the Clean Air Act Amendments of 1990 and regulations at 40 CFR Part 
75. There is discretion in the review process to calculate and understand the greenhouse 
gas profile of new sources. However, while EPA can project C02 emissions in tons over 
the projected life of a particular project based in part on assumptions concerning the 
plant's operating parameters, we lack, and the general climate change research 
community lacks, the tools and methods to credibly quantify the specific end-point 
impacts listed above due to the C02 emissions from an individual power plant. 

b. Does anything in the Clean Air Act prohibit EPA from conducting such an 
analysis? 

Response: Nothing in the Clean Air Act precludes EPA or State evaluation of the 
potential effects of emissions on global climate change. It is a separate issue as to 
whether any such evaluation is required. 

c. If you have not conducted such an analysis, will you commit to do so, and require 
the State of Nevada to do so, prior to the issuance of a permit to either plant? 

d. If not, why not? 

Response: 

As explained above, current modeling tools and methods do not permit us to credibly 
estimate the full range of specific endpoint impacts listed above due to the C02 
emissions of an individual power plant. 

e. To the extent that other federal agencies have a role to play in any of this analysis 
(e.g., the Fish and Wildlife Service and the National Oceanic and Atmospheric 
Administration for species impacts and the Park Service for impacts on National 

3 



Parks), will you commit to ensure that such agencies' views are fully considered 
prior to issuance of any permit by EPA or a delegated state program? If not, why 
not? 

Response: EPA complies with the requirements of the Clean Air Act (CAA), the 
Endangered Species Act and any other applicable statutes. Furthermore, it is standard 
practice that we consider the views of other federal agencies in our permitting decisions 
provided they are submitted in a timely manner. 

7. In 2006, EPA revised the New Source Performance Standards (NSPS) for utility 
boilers and declined to regulate C02 in that rulemaking. In September 2007, the DC 
Circuit remanded this decision to the Agency. 

a. When will EPA issue a proposed rule responding to the remand? 

b. When will EPA issue a final rule responding to the remand? 

c. If EPA has no schedule for responding to the remand, why not? 

Response: At this time the Agency is evaluating its options for responding to the remand 
as part of its overall consideration of greenhouse gas regtilation under the Clean Air Act. 
Since a decision to control GHG emissions as part of a NSPS would impact other Clean 
Air Act programs with potentially far-reaching implications for many industrial sectors, it 
is vitally important that we consider our approach to GHG control from this broader 
perspective. 

8. In April 2007, EPA issued a proposed rule revising the NSPS for refineries. In 
that rulemaking, commenters asserted that EPA must regulate C02 and methane 
emissions from refineries. EPA is under a deadline in a consent decree to issue the 
final rule by April 30, 2008. 

a. Will you have formulated an "overall strategy" for addressing greenhouse gas 
emissions from stationary sources prior to April 30, 2008? 

Response: 

EPA is making progress in evaluating the availability and potential use of various Clean 
Air Act authorities for greenhouse gas mitigation efforts, including the NSPS program. 
The Agency is continuing to collect information to evaluate the scope of sources 
potentially affected; the flexibility, reasonableness, and effectiveness of potential options 
for regulation under each authority; and the potential implications of each decision, 
including the interrelationships between different parts of the Act. For example, we have 
compiled publicly available data on potential greenhouse gas emissions across industrial 
sectors; evaluated the use of surrogate data to predict potential C02 emissions; identified 
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a range of general greenhouse gas mitigation options; and begun to examine the 
applicability of these mitigation options in specific industries. 

As we indicated above, we are committed to developing a sound strategy for addressing 
greenhouse gas emissions. In developing that strategy, we have come to appreciate the 
complexity and interrelationship of potential approaches to greenhouse gas regulation 
under the Clean Air Act, and the resulting importance of developing a sound overall 
strategy. In this regard, as we gather information to identify the potential universe of 
affected facilities if GHGs are regulated under the Act, we recognize that thresholds used 
for the Prevention of Significant Deterioration (PSD) determinations may greatly increase 
the number of facilities subject to New Source Review. For example, using a 250-ton per 
year threshold, facilities that could be covered during new construction and major 
modification include large apartment buildings, schools, hospitals and retail stores, or 
potentially large entertainment venues. In addition, for many combustion sources, some 
of the most effective mechanisms for mitigating GHGs, such as carbon capture and 
sequestration, need significant study and development before they could be implemented 
in a regulatory framework. 

In view of these potential effects of CAA regulation, we believe it is vitally important to 
have an overall strategy in place to help guide regulatory decision-making. While we 
continue to make progress in developing a strategy, I cannot now commit to having a 
fully articulated strategy in place by a certain date. 

b. Will EPA include a full analysis of the global warming effects of refinery 
greenhouse gas emissions in the technical documents supporting the final NSPS 
rule? If not, what would be your justification for refusing to consider such effects? 

Response: As indicated in our answer to the first part of this question, the Agency is 
collecting information about potential greenhouse gas emissions from various industrial 
sectors, including refineries. Under the United Nations Framework Convention on 
Climate Change, EPA develops the annual U.S. inventory of greenhouse gases. We have 
included in that inventory our estimate of the greenhouse gas emissions from the refinery 
sector. We plan to include that information in the rulemaking record for the final refinery 
NSPS. As we explained in our answer to question 6.a., the modeling tools currently 
available are not adequate to credibly quantify the impact of an amount of greenhouse gas 
emissions on the climate change endpoint impacts listed in question 6. 

9. EPA is under a deadline in a consent decree to issue a proposed rule to establish 
an NSPS for the Portland cement sector by May 31, 2008, and to issue the final rule 
by May 31, 2009. Portland cement manufacturing produces large quantities of 
greenhouse gas emissions, and it is to be expected that commenters will assert that 
EPA is required to set limits on those emissions in this rulemaking. 

a. Will you have formulated an "overall strategy" for addressing greenhouse gas 
emissions from stationary sources prior to May 31, 2008? 
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Response: Please see our answer to 8.a. above. 

b. Will EPA include a full analysis of the global warming effects of Portland cement 
greenhouse gas emissions in the technical documents supporting the proposed NSPS 
rule? If not, what would be your justification for refusing to consider such effects? 

Response: As in the case of refinery greenhouse gas emissions, we plan to include the 
information we have on Portland cement greenhouse gas emissions in the rulemaking 
record for the cement NSPS, but available models cannot at this time credibly quantify 
the potential impact of those emissions on specific climate change endpoint impacts. 

10. In your oral testimony, you stated: "we're working very diligently for developing 
an overall strategy for addressing greenhouse gas emissions, given the Supreme 
Court decision under Massachusetts v. EPA under the Clean Air Act, and that 
includes stationary sources." It has now been eight months since the Supreme Court 
decision. There are a number of pending permitting actions and regulatory actions 
facing the agency regarding greenhouse gas emissions from stationary sources. 

a. Have you finalized any aspect of your "overall strategy for addressing greenhouse 
gas emissions?" Ifso, please describe that aspect of your strategy. 

b. Have you taken or are you working on any aetion pursuant to an "overall 
strategy for addressing greenhouse gas emissions?" If so, please describe that action 
or actions. 

c. When will you finalize the portion of an "overall strategy for addressing 
greenhouse gas emissions" that addresses stationary sources? 

d. In the absence of an "overall strategy for addressing greenhouse gas emissions 
that addresses stationary sources" are you taking any measures to assure that any 
permit or regulatory decision with the potential to affect greenhouse gas emissions 
from a stationary source or sources takes those effects into account? If so, please 
describe. If not, why not? 

Response: We have not finalized any aspect of our overall strategy at this time. For a 
description of our progress in developing a strategy and how we will approach permitting 
and regulatory decisions in the meantime, please see our answer to questions 8.a. and 4.c. 
above. 

11. If carbon dioxide is a pollutant subject to regulation under the Clean Air Act, 
this triggers applicability of the new source review requirements for major sources 
located in clean air areas under section 165. Some have raised concerns that in the 
absence of specific threshold levels for C02 emissions established by EPA, the new 
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source review requirements would apply if a new or modified major source were to 
increase C02 emissions by any quantity. 

a. Is EPA working on a rule to establish significance thresholds for emissions of 
C02 under section 165. If not, why not? 

b. When will EPA issue a proposed rule to establish significance thresholds for 
emissions of C02 under section 165? When will EPA issue a final rule? 

Response: EPA is in the midst of evaluating the potential effects of the Supreme Court's 
decision on the mobile and stationary provisions of the Clean Air Act. This work 
includes an assessment of the implications of the interplay between any mobile or 
stationary source rule that regulates GHGs and the Prevention of Significant 
Deterioration (PSD) program under section 165 of the Clean Air Act. C02 is different 
because of its global nature and because the quantity released is generally larger than for 
regulated pollutants. As mentioned in our response to question 8.a., the potential 
universe of affected facilities would be different than with currently regulated pollutants. 
As part of that assessment, we are considering, within the framework of our overall 
climate strategy, whether (and if so, when and how) to proceed regarding any rulemaking 
to establish PSD significance thresholds for emissions of greenhouse gases. 

12. The Bali Roadmap agreed to by the United States and the other parties to the 
UN Framework Convention on Climate Change last week "[r]ecogniz[ed] that 
"deep cuts in global emissions will be required to achieve the ultimate objective of 
the Convention and emphasiz[ed] the urgency to address climate change as 
indicated.in the Fourth Assessment Report of the Intergovernmental, Panel on 
Climate Change." The IPCC identified the need for developed countries to reduce 
emissions by 25-40% by 2020 to avoid exceeding atmospheric greenhouse gas 
concentrations of 450 ppm C02-equivalent. 

a. Do you agree that it will it be more difficult and costly to achieve reductions on 
the scale identified as necessary by the IPCC if new coal-fired plants are built 
without controls? 

Response: 
The question implies that the Bali Roadmap and IPCC identified a specific C02-
equivalent ppm target when many different scenarios and targets have been evaluated 
through the IPCC process. Moreover, the Bali Roadmap also provides emphasis on the 
need for development and dissemination of technology to address climate change. 

It is evident from the Agency's review and reporting responsibilities under the 
Framework Convention on Climate Change that many sectors of the economy emit 
greenhouse gases. In developing an overall strategy for addressing greenhouse gas 
emissions, we are compiling and assessing information about available and potential 
control strategies for various sectors. At this point in time, it is not evident what set of 
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strategies would be more or less difficult or costly to employ for achieving a particular 
level of reductions. Further, any assessment must also consider the need for affordable, 
reliable, and domestically secure energy generation and appropriate ways to promote 
greenhouse gas reductions. In this area as with other sectors of the economy, programs 
aimed at the development of technology are essential to long-term progress. 

b. Will you take this concern into account in each future permit action and in 
developing your overall strategy for addressing stationary sources? If not, why 
not?" 

Response: Please see my answers to questions 4.c. and 12.a. 

13. With the potential addition ofsix new coal units in the 17th Texas 
Congressional District alone, there are serious concerns about the cumulative 
impact on air quality and public health in Central Texas. Representative Edwards 
believes that we must determine the cumulative environmental effect that these 
proposed coal plants would have on Central Texas and state as a whole. In his view, 
it would be inadequate to just review the impact of each plant individually. The 
Texas Prevention of Significant Deterioration (PSD) State Implementation Plan. 
(SIP), under which the Texas Commission on Environmental Quality (TCEQ issues 
permits to power plants, was approved by EPA to be consistent with the federal 
requirements of the Clean Air Act. In Texas, the PSD program requires air quality 
impacts from an individual facility and other facilities that impact the same area to 
be considered in the permitting process. How will EPA ensure that a cumulative 
analysis of emissions from existing and new sources will be performed? 

Response: The PSD permit program requires a proposed source to include in their source 
impact analysis the effects of its new emissions and the emissions from other existing 
sources in the area where the source would locate. For such purpose, an "existing" 
source generally includes any source that has received a permit but is not yet operating. 
In addition, EPA guidance recommends that the new source's analysis include emissions 
that would result from sources whose complete application was submitted as of thirty 
days prior to the date the proposed source files its PSD application. In cases where 
several sources are "planning" to construct in an area, it is not mandatory for a proposed 
source to include in its source impact analysis emissions from any potential source that 
has not yet applied for a permit. Some States may elect to do a cumulative analysis of all 
such sources simultaneously. EPA is aware of the situation in Texas and has reviewed 
the preliminary permits for several potential sources. We intend to continue such reviews 
as part of our responsibility for program oversight to ensure that the PSD program is 
implemented in accordance with the national requirements. 

8 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, D.C. 20460 

The Honorable Henry A. Waxman 
Chairman 

MAR t 92008 

Committee on Oversight and Government Reform 
U.S. House of Representatives 
Washington, D.C. 20515 

Dear Mr. Chairman: 

OFFICE OF CONGRESSIONAL ANO 
INTERGOVERNMENTAL RELATIONS 

This is in response to your letter of March 14, 2008 in which you request that the 
U.S. Environmental Protection Agency (EPA or Agency) provide you with copies of (a) 
communications between EPA and persons in the White House relating to the updated 
NAAQS for ozone by March 21, 2008, and (b) internal EPA communications, made on 
or after February 22, 2008, relating to the updated NAAQS for ozone by March 28, 2008. 
Your letter requested that EPA provide the Committee with a mutually agreeable 
schedule for document production by noon on March 19, 2008, and notification of any 
intent to withhold documents. 

EPA respects your role as Chairman and is committed to providing the Committee 
information necessary to satisfy its oversight interests to the extent possible and 
consistent with our Constitutional and statutory obligations. Please be assured that your 
request is a top priority for the Agency and we are working hard to respond as quickly as 
possible. As we told your staff yesterday, the Agency has commenced the document 
collection process by asking relevant personnel in the Office of Air and Radiation, the 
Office of the Administrator, and the Office of General Counsel to conduct a search for 
potentially responsive documents. 

Your letter also requested that Administrator Stephen L. Johnson appear before 
the Committee at a hearing on April I 0, 2008. As we told your staff, Administrator 
Johnson is unavailable on that date due to previously existing travel obligations. We are 
checking his availability and expect to offer some alternate dates soon. As we agreed this 
morning, once a hearing date is scheduled, we can have further discussions about a 
mutually agreeable schedule for production of documents. 
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If you have any questions, please contact me or have your staff call Reynold Meni 
in my office at (202) 564-3669. 

cc: The Honorable Tom Davis 
Ranking Minority Member 

Christopher P. Bliley 
Associate Administrator 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, D.C. 20460 

The Honorable Joe Barton 
Ranking Member 
Committee on Energy and Commerce 
U.S. House of Representatives 
Washington, D.C. 20515 

Dear Congressman Barton: 

JUL 3 0 2009 

OFFICE OF CONGRESSIONAL AND 
INTERGOVERNMENTAL RELATIONS 

Thank you for your July 16, 2009 letter, co-signed by seven of your colleagues, 
concerning the Proposed Endangerment and Cause or Contribute Findings for Greenhouse 
Gases Under Section 202(1) of the Clean Air Act, which EPA issued in April 2009. In this letter, 
you requested certain documents and answers to a number of questions. 

EPA will need additional time to respond to your requests. Your requests are a high 
priority, and we will respond further as soon as possible. 

Again, thank you for your letter. If you have any questions, please contact me or your 
staff may call Cheryl Mackay of my staff at (202) 564-2023. 

cc: Honorable Henry A. Waxman 
Chairman 

Honorable Bart Stupak 
Chairman 

Sincer~yJ / 

/fa,v~ 
J\:rvin R. Ganesan 
Deputy Associate Administrator 

Subcommittee on Oversight and Investigations 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. 20460 

The Honorable Darrell Issa 
Ranking Member 

JUN - 3 .. 2010 

Committee on Oversight and Government Reform 
U.S. House of Representatives 
Washington, D.C. 20515 

Dear Congressman Issa: 

OFFICE OF 
ENVIRONMENTAL INFORMATION 

This is in response to your March 25, 2010, letter to Administrator Jackson seeking 
information concerning the Environmental Protection Agency's (EPA) Freedom oflnformation 
Act (FOIA) program. 

When EPA testified before the Committee on Oversight and Government Reform, 
Subcommittee on Information Policy, Census, and National Archives on March 18, 2010, we 
provided numerous examples of the Agency's commitment to the letter and spirit of FOIA and 
Open Government. EPA's National FOIA program has been engaged in an improvement 
process to ensure greater timeliness, accountability and transparency in processing FOIA 
requests submitted to the Agency. In the mid-2000's, EPA had over 23,000 unanswered FOIA 
requests and, according to the White House, two of the oldest overdue requests in the federal 
government. Agency FOIA professionals, using strong leadership, improved technology, revised 
procedures and processes, and the support of subject matter experts across the Agency have 
successfully reduced the number of pending FOIA requests from 23,000 in 2001 to 783 by the 
end of FY 2008. By the end of FY 2009, EPA reached an all-time low of 317 unanswered FOIA 
requests with a 53% reduction in FY 2009 alone. 

The Annual FOIA Report to the Department of Justice submitted by all Federal agencies 
indicates that EPA is a leader among its peers in its FOIA processing activities. This leadership 
position is due in no small part to the commitment of the Agency to meeting both the letter and 
spirit of FOIA. the Presidential Memoranda and the Attorney General's Guidelines on FOIA. 

In embracing the President's mandate for greater transparency, EPA's FOIA staff worked 
in concert with Agency program representatives to make information publicly available from 
Agency data bases on EPA's Web sites without the need to file a FOIA request. The result was a 
reduction in the amount of time to receive Agency records from weeks to seconds. An example 
of EPA' s proactive disclosure of Agency records is demonstrated by the redesign of the Office of 
Pesticide Program's electronic FOIA reading room where tens of thousands of highly sought 
after pesticide science and regulatory records are now available to the public on the Web, 
obviating the need to file a FOIA request. Since making these highly sou46665 ght after records 

Internet Address (URL) • http://www.epa.gov 
Recycled/Recyclable • Printed with Vegetable Oil Based Inks on 100% Postconsumer, Process Chlorine Free Recycled Paper 



available on line, FOIA requests for this information have substantially declined. Other parts of 
the Agency are exploring opportunities to use similar technology to proactively disclose records. 
The Agency also operates a national FOIA Hotline, staffed by a FOIA Requester Service Center 
specialist, who answers questions from the public about their requests whether filed at 
headquarters or in EPA's ten regions and general questions concerning FOIA. 

In addition, for the past several years, even prior to the recent FOIA policy change, EPA 
had already committed to specific FOIA improvement goals in response to E.O. 13392 
(http://www.epa.gov/foia/docs/backlogfy08-l O.pdf.). The Agency met all of its FOIA 
improvement goals ahead of schedule and continues to strive to further improve its FOIA 
administrative responsibilities. 

In response to your request for specific documents, the following enclosures are 
provided: 

• A CD-ROM containing an Excel spreadsheet with over 3000 pages of information from 
the Agency's FOIA log noting the reason for each full or partial denial, along with a one
page document that summarizes the disposition of the requests received between 
01/21/2009 and 04/01/2010 and explains the FOIA exemptions listed under Column 9; 
and 

• A copy of Agency records and communications referring or relating to the 
implementation of President Obama's memorandum and Attorney General Holder's 
Guidelines. Additional relevant information will be sent to you from EPA's Office of 
Inspector General. 

If you have further questions, please contact me or your staff may call Tom Dickerson in 
the Office of Congressional and Intergovernmental Relations on 202-564-3648. 

Linda A. Travers 
Acting Assistant Administrator 

Enclosures 



FOIA Log Summary 

Disposition of Requests Received Between 01121/2009 to 04/01/2010 

Total number ofrequests "Denied in Full" 
Total number of requests "Denied in Part" 
Total number of requests "Granted in Full" 
Total number of requests with "Other Reasons" 

88 
653 

: 4761 
: 6092 

The requests that do not have a completed date are still open. 

Exemptions 

Exemption 1 (b )(1 ): Classified national defense and foreign relations information. 

Exemption 2 (b )(2): Internal agency rules and practices. 

Exemption 3 (b)(3): Information that is prohibited from disclosure by another federal law. 

Exemption 4 (b )( 4): Trade secrets and other confidential business information. 

Exemption 5 (b)(5): Inter-agency or intra-agency communications that are protected by legal 
privileges. 

Exemption 6 (b)(6): Information involving matters of personal privacy. 

Exemption 7 (b )(7): Records or information compiled for law enforcement purposes, to the 
extent that the production of those records (A) could reasonably be expected to interfere with 
enforcement proceedings, (B) would deprive a person of a right to a fair trial or an impartial 
adjudication, (C) could reasonably be expected to constitute an unwarranted invasion of personal 
privacy, (D) could reasonably be expected to disclose the identity of a confidential source, (E) 
would disclose techniques and procedures for law enforcement investigations or prosecutions, or 
would disclose guidelines for law enforcement investigations or prosecutions, or (F) could 
reasonably be expected to endanger the life or physical safety of any individual. 

Exemption 8 (b )(8): Information relating to the supervision of financial institutions. 

Exemption 9 (b )(9): Geological information on wells. 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. 20460 

The Honorable Joe Ba11on 
Ranking Member 
Committee on Energy and Commerce 
U.S. House of Representatives 
Washington. D.C. 20515 

Dear Congressman Barton: 

MAR 1 1 2008 

OFFICE OF CONGRESSIONAL AND 
INTERGOVERNMENTAL RELATIONS 

Thank you for your letter of February 26. 2008. requesting responses to questions for the 
record following the October 4, 2008 hearing before the Subcommittee on Environment and 
Hazardous Materials titled, "Environmental Justice and the Toxics Release Inventory Reporting 
Program: Communities Have a Right to Know." 

The U.S. Environmental Protection Agency (EPA) is working diligently Lo provide 
responses to your questions and will forward them to you shortly. 

Again. thank you for your letter. Ir you have any further questions, please contact me. or 
you staff may contact Carolyn Levine or Pamela Janil'er in EPA's Office of Congressional and 
Intergovernmental Relations. Carolyn can be reached at (202) 564-1859, and Pamela can he 
reached at (202) 5M-6969. 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. 20460 

The Honorable John Dingell 
Chairman 
Committee on Energy and Commerce 
U.S. House of Representatives 
Washington, D.C. 20515 

Dear Chairman Dingell: 

OFFICE OF CONGRESSIONAL AND 
INTERGOVERNMENTAL RELATIONS 

Thank you for your letter of February 26, 2008, containing follow-up questions from the 
October 4, 2007, hearing before the Subcommittee on Environment and Hazardous Materials on 
the Environmental Protection Agency's Environmental Justice Program, and H.R. 1103, the 
Environmental Justice Act of 2007. Your letter requests responses to questions submitted by 
several Members of the Committee. As requested, separate letters have been developed for each 
Member, responding to the specific questions submitted. 

Please find enclosed responses to your questions. I hope this information will be useful 
to you and the Members of the Committee. If you have further questions, please contact me or 
your staff may contact Carolyn Levine in my office at (202) 564-1859. 

Enclosure 

Christopher P. Bliley 
Associate Administrator 

cc: The Honorable Albert Wynn, Chairman 
Subcommittee on Environment and Hazardous Materials 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, D.C. 20460 -· 

The Honorable Joe Barton 
Ranking Member 
Committee on Energy and Commerce 
U.S. House of Representatives 
Washington, D.C. 20515 

Dear Congressman Barton: 

MAR 2 4 2008 
OFFICE OF CONGRESSIONAL AND 
INTERGOVERNMENTAL RELATIONS 

Thank you for your follow-up questions from the October 4, 2007, hearing before the 
Subcommittee on Environment and Hazardous Materials on the Environmental Protection 
Agency's Environmental Justice Program, and H.R. 1103, the Environmental Justice Act of 2007. 
Please find enclosed responses to your questions. I hope this information will be useful to you 
and the Members of the Committee. 

Again, thank you for your letter. If you have further questions, please contact me or your 
staff may contact Carolyn Levine in my office at (202) 564-1859. 

Enclosure 

Christopher P. Bliley 
Associate Administrator 

Internet Address (URL) • http://www.epa.gov 
Recycled/Recyclable •Printed with Vegetable 011 Based Inks on Recycled Paper (Minimum 25% Postconsumer) 



EPA Responses to Questions for the Record: 
October 4, 2007 Hearing on "Environmental Justice and the Toxics Release Inventory 

Reporting Program: Communities Have a Right to Know" 
H.R. 1103, the "Environmental Justice Act of 2007" 

H.R. 1055, the "Toxic Right to Know Protection Act" 
Before the House Committee on Energy and Commerce 

Subcommittee on Environment and Hazardous Materials 

The Honorable Joe Barton and the Honorable John Shimkus 

QUESTION 1: Can you name some successes from your EJ program, and related grant 
programs? How have communities benefited from the grant programs? 

ANSWER: The Environmental Justice Small Grant Program has reached approximately 1,000 
communities around the country and achieved notable successes in increasing awareness and 
building community capacity to address local environmental and public health issues. A few of 
these programs are highlighted below (see also Attachment 1, "Regional Success Stories"): 

• Using an Environmental Justice Small Grant, the Cedar Tree Institute worked with 9 faith 
leaders, representing 200 congregations, to conduct a clean-sweep collection of 
household hazardous waste and increase the public's awareness of environmental impacts 
in the Central Upper Peninsula of Michigan. This is a rural area with a large tribal and 
low-income population. The community benefit from this collaborative effort is the 
collection of 47 tons of materials (including mercury) in one day, exceeding the amount 
collected by the Delta County Waste Facility over the last 7 years. 

• In 1999, EPA awarded a $20,000 small grant to ReGenesis, a community-based 
organization in Spartanburg, South Carolina to address environmental, health, economic 
and social issues in the Arkwright and Forest Park communities. Over the past eight 
years, the ReGenesis Environmental Justice Partnership has generated more than $166 
million in funding and marshaled the collaboration of more than 200 partner agencies, 
local residents, organizations, industry, and a university to revitalize two Superfund sites 
and six Brownfield sites. The community benefits from this effort are new hou·sing 
developments, emergency access roads, recreation areas, green space, and job training 
that are vital to the community's economic growth and well-being. 

• "We Mean Green Clean," a project conducted by the Healthy Homes Campaign in 
Chicago, Illinois, resulted in the Chicago Public School Office of Purchasing adopting a 
single source purchasing initiative that meets the Green Seal, ensuring products contain 
no carcinogens, are not combustible or corrosive to the skin and eyes, and that cleaners 
do not contain mercury, lead, arsenic, cadmium and other harmful compounds. The 
Chicago Board of Education also adopted a formal district policy that emphasizes green 
cleaning goals. The Chicago Public School Policy on green cleaning impacts 600 schools, 
over 430,000 students, and over 2,600 janitorial workers. 
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• Our EJ Collaborative Problem Solving (CPS) cooperative agreements have garnered 
many successes as well. For example, our recipients have: 

o Cleaned up and prepared an abandoned lot for redevelopment in Anahola, Hawaii; 
o Educated the residents of Tacoma, Washington about safe and sustainable 

methods of harvesting shellfish; 
o Reduced exposure to asthma causing contaminants and increased community 

access for asthma treatment for residents of a Brooklyn, New York community; 
o Helped the residents of Mebane, North Carolina address issues with failing septic 

systems, potentially impacting 500 homes; and 
o Reduced lead exposure among residents of Pacoima, California, a Los Angeles 

area city. 

QUESTION 2: H.R. 1103 requires EJ efforts at all agencies of the federal government. 
Does your testimony represent the views of every agency and department of the federal 
government? 

ANSWER: EPA's testimony was approved through the inter-agency review process. EPA 
provides a leadership role in the federal government as the Chair of the Federal Interagency 
Working Group (IWG) on Environmental Justice. Through the IWG, EPA encourages and 
supports other federal agencies' efforts to integrate environmental justice into their programs, 
policies and activities. EPA has also developed formal agreements with federal agencies to 
enhance our collective efforts to address the environmental and public health concerns facing 
communities (e.g., a Memorandum Of Understanding with CDC/ATSDR), including 
communities with EJ concerns (see Attachment 2)). 

Have any other federal agencies attempted to institutionalize their EJ Programs as 
comprehensively as EPA is doing? 

ANSWER: EPA is comprehensively integrating environmental justice into its core programs, 
policies and activities and its planning and budgeting processes. We intend to lead by example: 
EPA's Strategic Plan 2006-2011 has EJ commitments and targets in all 5 goals, and has 
designated eight national EJ priorities. Each program office and region is implementing an EJ 
Action Plan, and program offices are working to integrate EJ into the National Program 
Managers' guidance. EPA is developing and conducting EJ Reviews of specific programs and 
Agency functions. EPA has also developed regulatory template language to discuss EJ concerns 
in its regulatory actions. Other agencies are best able to answer questions about their own EJ 
programs and efforts. 

QUESTION 3: Where do you see the EJ Programs in 5 years? 

ANSWER: We believe that we have put into place many of the building blocks necessary to 
show results in terms of environmental or public health improvements. Over the course of the 
next five years, we foresee the continued development and integration ofEJ into EPA's daily 
work, with the goal of improving our ability to show tangible results. 
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• Measurable results in program activities - via EPA Strategic Plan goals/targets and EJ 
Action Plans 

• Integration into EPA's rulemaking process - via EJ regulatory template language, EJ 
training for rule writers, and results of EJ Reviews of rulemaking/standard-setting 
functions 

• More effective EJ integration into programs, policies and activities - as a result of EJ 
Reviews 

• More consistent way of identifying areas with potential EJ concerns - as a result of 
EJSEAT (see answer to question 4 below). 

How would H.R. 1103 alter this plan? 

ANSWER: We have no reason to believe that H.R. 1103. would alter our plan. 

QUESTION 4: How do you intend to consistently identify areas of potential EJ concern? 

ANSWER: The Office of Enforcement and Compliance Assurance (OECA) is developing the 
Environmental Justice Strategic Enforcement Assessment Tool (EJSEAT), which uses select 
federally-recognized environmental, health, compliance, and socio-demographic data to create a 
consistent method for identifying areas with potential disproportionately high and adverse human 
health or environmental effects. OECA is continuing development of the tool this year, by 
testing potential applications to OECA's programs. 

How are you conducting the EJ Reviews? 

ANSWER: EPA is nearing completion of developing protocols to begin conducting EJ Reviews 
to determine the extent to which the Agency's programs, policies, and activities identify and 
address environmental justice concerns. EPA convened an Agency-wide EJ Reviews 
Workgroup that developed the protocols for conducting EJ reviews, covering the Agency's core 
function areas (i.e., rule-making/standard setting, permitting, enforcement, and 
remediation/cleanup). Each Program Office and Region will identify activities for EJ reviews 
and establish a schedule for this first round of reviews in their FY09 EJ Action Plans (due June 
2008 for Program Offices and November 2008 for Regional Offices). 

QUESTION 5: I understand EPA used its funding to create a documentary film. Why did 
you create this documentary film about one community when you could have used those 
funds on another grant that could have benefited more than one community? 

ANSWER: We developed the DVD to serve as a collaborative problem solving training tool 
that can reach thousands of communities and other stakeholders. 

QUESTION 6: Resources for the Future released a study (April 2007) criticizing the EJ 
Small Grants Program fot not having an impact in reducing TRI emissions. Do you agree 
with their conclusions? 
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ANSWER: The EJ Small Grants Program is a competitively awarded program based on the 
strength of project proposals that EPA receives during the Request for Application period. 
Applicants must demonstrate a level of capacity to qualify for the grants and operate according 
to the grant requirements. The EJ Small Grants Program has reached, and continues to reach, 
many of the communities that are most affected by environmental harms and risks. TRI 
emissions are only one potential measure of such potential risks. 

QUESTION 7: Your testimony demonstrates numerous successes in EPA's environmental 
justice efforts under Executive Order 12898. Is it the Agency's position that E.O. 12898 
alone gives the Agency adequate and meaningful authority to carry out its environmental 
justice missions? 

' 
ANSWER: EPA continues to believe that using its range of statutory, regulatory and 
enforcement authorities, in tandem with building the capacity of communities and other 
stakeholders to participate meaningfully in the environmental decisions that affect them, is a 
most effective way to protect the health and environment of all our nation's people and 
communities. 

Executive Order 12898 established federal executive policy on environmental justice. The 
federal agencies subject to the Order, including the U.S. Environmental Protection Agency 
(EPA), were directed to make environmental justice part of their missions, to the greatest extent 
practicable and permitted by law. EPA accomplishes this goal by utilizing existing statutory 
authorities and regulations. 

QUESTION 8: How would H.R. 1103 change the function, organization, and/or mission of 
the Office of Enforcement and Compliance Assurance, and for that matter, the EPA as a 
whole? 

ANSWER: EPA recognizes that minority and low-income communities frequently may be 
exposed disproportionately to environmental harms and risks. We are all working to find the 
most effective ways to protect these and other burdened communities from adverse impacts to 
human health and the environment. We do not believe that codification of a 14-year-old 
Executive Order (which does not provide any additional authorities to the Agency) is either 
appropriate, or the best way to advance our shared goals. 

QUESTION 9: Key definitions affecting EJ program efforts have been adjusted a couple 
of times in the last dozen years. Does the Agency disagree or bave any concerns with H.R. 
1103 's definitions of "environmental justice" or "fair treatment"? How will these 
definitions affect your office's mission and programs? 

ANSWER: Environmental Justice is the fair treatment and meaningful involvement of all 
people regardless of race, color, national origin, or income with respect to the development, 
implementation, and enforcement of environmental laws, regulations, and policies. This EPA 
definition has not changed and is consistent with the definitions in H.R. 1103. 
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QUESTION 10: I have some questions about OECA and your involvement in the final 
stages of the TRI burden reduction rule. 

a) Could you please elaborate on these efforts and describe the involvement you had 
and your Office's final position on the rulemaking? 

ANSWER: OECA's Office of Civil Enforcement participated throughout the rulemaking 
process and was involved in the decision-making that led to the important changes between the 
proposed rule and the final rule, including the Agency's decision to maintain many aspects of the 
TRI program without change. 

EPA' s Office of Environmental Justice recommended that an environmental justice assessment 
be conducted as part of the final rule development process. An environmental justice assessment 
was completed and considered by Agency senior managers. Following this analysis, OECA 
determined that the Agency had given careful consideration to the level of detailed information 
provided to minority and low- income communities and raised no further objections to the final 
rule. 

b) Do you believe this involvement led to further consideration of the potential 
environmental justice concerns associated with the rulemaking? 

ANSWER: Yes. As evidenced by the environmental justice assessment that was completed and 
considered by Agency senior managers. 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, D.C. 20460 

The Honorable John Shimkus 
Ranking Member 

MAR 2 4 2008 

Subcommittee on Environment and Hazardous Materials 
U.S. House of Representatives 
Washington, D.C. 20515 

Dear Congressman Shimkus: 

OFFICE OF CONGRESSIONAL AND 
INTERGOVERNMENTAL RELATIONS 

Thank you for your follow-up questions from the October 4, 2007, hearing before the 
Subcommittee on Environment and Hazardous Materials on the Environmental Protection 
Agency's Environmental Justice Program, and H.R. 1103, the Environmental Justice Act of 2007. 
Please find enclosed responses to your questions. I hope this information will be useful to you 
and the Members of the Subcommittee. 

Again, thank you for your letter. If you have further questions, please contact me or your 
staff may contact Carolyn Levine in my office at (202) 564-1859. 

Enclosure 

Christopher P. Bliley 
Associate Administrator 

lntemet Address (URL) • http://www.epa.gov 
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EPA Responses to Questions for the Record: 
October 4, 2007 Hearing on "Environmental Justice and the Toxics Release Inventory 

Reporting Program: Communities Have a Right to Know" 
H.R. 1103, the "Environmental Justice Act of 2007" 

H.R. 1055, the "Toxic Right to Know Protection Act" 
Before the House Committee on Energy and Commerce 

Subcommittee on Environment and Hazardous Materials 

The Honorable Joe Barton and the Honorable John Shimkus 

QUESTION 1: Can you name some successes from your EJ program, and related grant 
programs? How have communities benefited from the grant programs? 

ANSWER: The Environmental Justice Small Grant Program has reached approximately 1,000 
communities around the country and achieved notable successes in increasing awareness and 
building community capacity to address local environmental and public health issues. A few of 
these programs are highlighted below (see also Attachment 1, "Regional Success Stories"): 

• Using an Environmental Justice Small Grant, the Cedar Tree Institute worked with 9 faith 
leaders, representing 200 congregations, to conduct a clean-sweep collection of 
household hazardous waste and increase the public's awareness of environmental impacts 
in the Central Upper Peninsula of Michigan. This is a rural area with a large tribal and 
low-income population. The community benefit from this collaborative effort is the 
collection of 47 tons of materials (including mercury) in one day, exceeding the amount 
collected by the Delta County Waste Facility over the last 7 years. 

• In 1999, EPA awarded a $20,000 small grant to ReGenesis, a community-based 
organization in Spartanburg, South Carolina to address environmental, health, economic 
and social issues in the Arkwright and Forest Park communities. Over the past eight 
years, the ReGenesis Environmental Justice Partnership has generated more than $166 
million in funding and marshaled the collaboration of more than 200 partner agencies, 
local residents, organizations, industry, and a university to revitalize two Superfund sites 
and six Brownfield sites. The community benefits from this effort are new housing 
developments, emergency access roads, recreation areas, green space, and job training 
that are vital to the community's economic growth and well-being. 

• "We Mean Green Clean," a project conducted by the Healthy Homes Campaign in 
Chicago, Illinois, resulted in the Chicago Public School Office of Purchasing adopting a 
single source purchasing initiative that meets the Green Seal, ensuring products contain 
no carcinogens, are not combustible or corrosive to the skin and eyes, and that cleaners 
do not contain mercury, lead, arsenic, cadmium and other harmful compounds. The 
Chicago Board of Education also adopted a formal district policy that emphasizes green 
cleaning goals. The Chicago Public School Policy on green cleaning impacts 600 schools, 
over 430,000 students, and over 2,600 janitorial workers. 
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• Our EJ Collaborative Problem Solving (CPS) cooperative agreements have garnered 
many successes as well. For example, our recipients have: 

o Cleaned up and prepared an abandoned lot for redevelopment in Anahola, Hawaii; 
o Educated the residents of Tacoma, Washington about safe and sustainable 

methods of harvesting shellfish; 
o Reduced exposure to asthma causing contaminants and increased community 

access for asthma treatment for residents of a Brooklyn, New York community; 
o Helped the residents of Mebane, North Carolina address issues with failing septic 

systems, potentially impacting 500 homes; and 
o Reduced lead exposure among residents of Pacoima, California, a Los Angeles 

area city. 

QUESTION 2: H.R. 1103 requires EJ efforts at all agencies of the federal government. 
Does your testimony represent the views of every agency and department of the federal 
government? 

ANSWER: EPA's testimony was approved through the inter-agency review process. EPA 
provides a leadership role in the federal government as the Chair of the Federal Interagency 
Working Group (IWG) on Environmental Justice. Through the IWG, EPA encourages and 
supports other federal agencies' efforts to integrate environmental justice into their programs, 
policies and activities. EPA has also developed formal agreements with federal agencies to 
enhance our collective efforts to address the environmental and public health concerns facing 
communities (e.g., a Memorandum Of Understanding with CDC/ATSDR), including 
communities with EJ concerns (see Attachment 2)). 

Have any other federal agencies attempted to institutionalize their EJ Programs as 
comprehensively as EPA is doing? 

ANSWER: EPA is comprehensively integrating environmental justice into its core programs, 
policies and activities and its planning and budgeting processes. We intend to lead by example: 
EPA's Strategic Plan 2006-2011 has EJ commitments and targets in all 5 goals, and has 
designated eight national EJ priorities. Each program office and region is implementing an EJ 
Action Plan, and program offices are working to integrate EJ into the National Program 
Managers' guidance. EPA is developing and conducting EJ Reviews of specific pro grams and 
Agency functions. EPA has also developed regulatory template language to discuss EJ concerns 
in its regulatory actions. Other agencies are best able to answer questions about their own EJ 
programs and efforts. 

QUESTION 3: Where do you see the EJ Programs in 5 years? 

ANSWER: We believe that we have put into place many of the building blocks necessary to 
show results in terms of environmental or public health improvements. Over the course of the 
next five years, we foresee the continued development and integration of EJ into EPA's daily 
work, with the goal of improving our ability to show tangible results. 
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• Measurable results in program activities - via EPA Strategic Plan goals/targets and EJ 
Action Plans 

• Integration into EPA's rulemaking process - via EJ regulatory template language, EJ 
training for rule writers, and results ofEJ Reviews of rulemaking/standard-setting 
functions 

• More effective EJ integration into programs, policies and activities - as a result of EJ 
Reviews 

• More consistent way of identifying areas with potential EJ concerns - as a result of 
EJSEAT (see answer to question 4 below). 

How would H.R. 1103 alter this plan? 

ANSWER: We have no reason to believe that H.R. 1103 would alter our plan. 

QUESTION 4: How do you intend to consistently identify areas of potential EJ concern? 

ANSWER: The Office of Enforcement and Compliance Assurance (OECA) is developing the 
Environmental Justice Strategic Enforcement Assessment Tool (EJSEAT), which uses select 
federally-recognized environmental, health, compliance, and socio-demographic data to create a 
consistent method for identifying areas with potential disproportionately high and adverse human 
health or environmental effects. OECA is continuing development of the tool this year, by 
testing potential applications to OECA's programs. 

How are you conducting the EJ Reviews? 

ANSWER: EPA is nearing completion of developing protocols to begin conducting EJ Reviews 
to determine the extent to which the Agency's programs, policies, and activities identify and 
address environmental justice concerns. EPA convened an Agency-wide EJ Reviews 
Workgroup that developed the protocols for conducting EJ reviews, covering the Agency's core 
function areas (i.e., rule-making/standard setting, permitting, enforcement, and 
remediation/cleanup). Each Program Office and Region will identify activities for EJ reviews 
and establish a schedule for this first round ofreviews in their FY09 EJ Action Plans (due June 
2008 for Program Offices and November 2008 for Regional Offices). 

QUESTION 5: I understand EPA used its funding to create a documentary film. Why did 
you create this documentary film about one community when you could have used those 
funds on another grant that could have benefited more than one community? 

ANSWER: We developed the DVD to serve as a collaborative problem solving training tool 
that can reach thousands of communities and other stakeholders. 

QUESTION 6: Resources for the Future released a study (April 2007) criticizing the EJ 
Small Grants Program for not having an impact in reducing TRI emissions. Do you agree 
with their conclusions? 
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ANSWER: The EJ Small Grants Program is a competitively awarded program based on the 
strength of project proposals that EPA receives during the Request for Application period. 
Applicants must demonstrate a level of capacity to qualify for the grants and operate according 
to the grant requirements. The EJ Small Grants Program has reached, and continues to reach, 
many of the communities that are most affected by environmental harms and risks. TRI 
emissions are only one potential measure of such potential risks. 

QUESTION 7: Your testimony demonstrates numerous successes in EPA's environmental 
justice efforts under Executive Order 12898. Is it the Agency's position that E.O. 12898 
alone gives the Agency adequate and meaningful authority to carry out its environmental 
justice missions? 

' 
ANSWER: EPA continues to believe that using its range of statutory, regulatory and 
enforcement authorities, in tandem with building the capacity of communities and other 
stakeholders to participate meaningfully in the environmental decisions that affect them, is a 
most effective way to protect the health and environment of all our nation's people and 
communities. 

Executive Order 12898 established federal executive policy on e~vironmental justice. The 
federal agencies subject to the Order, including the U.S. Environmental Protection Agency 
(EPA), were directed to make environmental justice part of their missions, to the greatest extent 
practicable and permitted by law. EPA accomplishes this goal by utilizing existing statutory 
authorities and regulations. 

QUESTION 8: How would H.R. 1103 change the function, organization, and/or mission of 
the Office of Enforcement and Compliance Assurance, and for that matter, the EPA as a 
whole? 

ANSWER: EPA recognizes that minority and low-income communities frequently may be 
exposed disproportionately to environmental harms and risks. We are all working to find the 
most effective ways to protect these and other burdened communities from adverse impacts to 
human health and the environment. We do not believe that codification of a 14-year-old 
Executive Order (which does not provide any additional authorities to the Agency) is either 
appropriate, or the best way to advance our shared goals. 

QUESTION 9: Key definitions affecting EJ program efforts have been adjusted a couple 
of times in the last dozen years. Does the Agency disagree or bave a_ny concerns with H.R. 
1103 's definitions of "environmental justice" or "fair treatment"? How will these 
definitions affect your office's mission and programs? 

ANSWER: Environmental Justice is the fair treatment and meaningful involvement of all 
people regardless ofrace, color, national origin, or income with respect to the development, 
implementation, and enforcement of environmental laws, regulations, and policies. This EPA 
definition has not changed and is consistent with the definitions in H.R. 1103. 
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QUESTION 10: I have some questions about OECA and your involvement in the final 
stages of the TRI burden reduction rule. 

a) Could you please elaborate on these efforts and describe the involvement you had 
and your Office's final position on the rulemaking? 

ANSWER: OECA's Office of Civil Enforcement participated throughout the rulemaking 
process and was involved in the decision-making that led to the important changes between the 
proposed rule and the final rule, including the Agency's decision to maintain many aspects of the 
TRI program without change. 

EPA's Office of Environmental Justice recommended that an environmental justice assessment 
be conducted as part of the final rule development process. An environmental justice assessment 
was completed and considered by Agency senior managers. Following this analysis, OECA 
determined that the Agency had given careful consideration to the level of detailed information 
provided to minority and low- income communities and raised no further objections to the final 
rule. 

b) Do you believe this involvement led to further consideration of the potential 
environmental justice concerns associated with the rulemaking? 

ANSWER: Yes. As evidenced by the environmental justice assessment that was completed and 
considered by Agency senior managers. 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, D.C. 20460 

--

OFFICE OF CONGRESSIONAL AND 
INTERGOVERNMENTAL RELATIONS 

The Honorable John Dingell 
Chairman 
Committee on Energy and Commerce 
U.S. House of Representatives 
Washington, D.C. 20515 

Dear Chairman Dingell: 

Thank you for your letter of February 26, 2008, containing follow-up questions from the 
October 4, 2007, hearing before the Subcommittee on Environment and Hazardous Materials on 
the Environmental Protection Agency's Environmental Justice Program, and H.R. 1103, the 
Environmental Justice Act of 2007. Your letter requests responses to questions submitted by 
several Members of the Committee. As requested, separate letters have been developed for each 
Member, responding to the specific questions submitted. 

Please find enclosed responses to your questions. I hope this information will be useful 
to you and the Members of the Committee. If you have further questions, please contact me or 
your staff may contact Carolyn Levine in my office at (202) 564-1859. 

Enclosure 

Christopher P. Bliley 
Associate Administrator 

cc: The Honorable Albert Wynn, Chairman 
Subcommittee on Environment and Hazardous Materials 

Internet Address (URL) • http://www.epa.gov 
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EPA Responses to Questions for the Record: 
October 4, 2007 Hearing on "Environmental Justice and the Toxics Release Inventory 

Reporting Program: Communities Have a Right to Know" 
H.R. 1103, the "Environmental Justice Act of 2007" 

H.R. 1055, the "Toxic Right to Know Protection Act" 
Before the House Committee on Energy and Commerce 

Subcommittee on Environment and Hazardous Materials 

The Honorable Joe Barton and the Honorable John Shimkus 

QUESTION 1: Can you name some successes from your EJ program, and related grant 
programs? How have communities benefited from the grant programs? 

ANSWER: The Environmental Justice Small Grant Program has reached approximately 1,000 
communities around the country and achieved notable successes in increasing awareness and 
building community capacity to address local environmental and public health issues. A few of 
these programs are highlighted below (see also Attachment 1, "Regional Success Stories"): 

• Using an Environmental Justice Small Grant, the Cedar Tree Institute worked with 9 faith 
leaders, representing 200 congregations, to conduct a clean-sweep collection of 
household hazardous waste and increase the public's awareness of environmental impacts 
in the Central Upper Peninsula of Michigan. This is a rural area with a large tribal and 
low-income population. The community benefit from this collaborative effort is the 
collection of 47 tons of materials (including mercury) in one day, exceeding the amount 
collected by the Delta County Waste Facility over the last 7 years. 

• In 1999, EPA awarded a $20,000 small grant to ReGenesis, a community-based 
organization in Spartanburg, South Carolina to address environmental, health, economic 
and social issues in the Arkwright and Forest Park communities. Over the past eight 
years, the ReGenesis Environmental Justice Partnership has generated more than $166 
million in funding and marshaled the collaboration of more than 200 partner agencies, 
local residents, organizations, industry, and a university to revitalize two Superfund sites 
and six Brownfield sites. The community benefits from this effort are new housing 
developments, emergency access roads, recreation areas, green space, and job training 
that are vital to the community's economic growth and well-being. 

• "We. Mean Green Clean," a project conducted by the Healthy Homes Campaign in 
Chicago, Illinois, resulted in the Chicago Public School Office of Purchasing adopting a 
single source purchasing initiative that meets the Green Seal, ensuring products contain 
no carcinogens, are not combustible or corrosive to the skin and eyes, and that cleaners 
do not contain mercury, lead, arsenic, cadmium and other harmful compounds. The 
Chicago Board of Education also adopted a formal district policy that emphasizes green 
cleaning goals. The Chicago Public School Policy on green cleaning impacts 600 schools, 
over 430,000 students, and over 2,600 janitorial workers. 

1 



• Our EJ Collaborative Problem Solving (CPS) cooperative agreements have garnered 
many successes as well. For example, our recipients have: 

o Cleaned up and prepared an abandoned lot for redevelopment in Anahola, Hawaii; 
o Educated the residents of Tacoma, Washington about safe and sustainable 

methods of harvesting shellfish; 
o Reduced exposure to asthma causing contaminants and increased community 

access for asthma treatment for residents of a Brooklyn, New York community; 
o Helped the residents of Mebane, North Carolina address issues with failing septic 

systems, potentially impacting 500 homes; and 
o Reduced lead exposure among residents of Pacoima, California, a Los Angeles 

area city. 

QUESTION 2: H.R. 1103 requires EJ efforts at all agencies of the federal government. 
Does your testimony represent the views of every agency and department of the federal 
government? 

ANSWER: EPA's testimony was approved through the inter-agency review process. EPA 
provides a leadership role in the federal government as the Chair of the Federal Interagency 
Working Group (IWG) on Environmental Justice. Through the IWG, EPA encourages and 
supports other federal agencies' efforts to integrate environmental justice into their programs, 
policies and activities. EPA has also developed formal agreements with federal agencies to 
enhance our collective efforts to address the environmental and public health concerns facing 
communities (e.g., a Memorandum Of Understanding with CDC/ATSDR), including 
communities with EJ concerns (see Attachment 2)). 

Have any other federal agencies attempted to institutionalize their EJ Programs as 
comprehensively as EPA is doing? 

ANSWER: EPA is comprehensively integrating environmental justice into its core programs, 
policies and activities and its planning and budgeting processes. We intend to lead by example: 
EPA's Strategic Plan 2006-2011 has EJ commitments and targets in all 5 goals, and has 
designated eight national EJ priorities. Each program office and region is implementing an EJ 
Action Plan, and program offices are working to integrate EJ into the National Program 
Managers' guidance. EPA is developing and conducting EJ Reviews of specific programs and 
Agency functions. EPA has also developed regulatory template language to discuss EJ concerns 
in its regulatory actions. Other agencies are best able to answer questions about their own EJ 
programs and efforts. 

QUESTION 3: Where do you see the EJ Programs in 5 years? 

ANSWER: We believe that we have put into place many of the building blocks necessary to 
show results in terms of environmental or public health improvements. Over the course of the 
next five years, we foresee the continued development and integration ofEJ into EPA's daily 
work, with the goal of improving our ability to show tangible results. 
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• Measurable results in program activities - via EPA Strategic Plan goals/targets and EJ 
Action Plans 

• Integration into EPA's rulemaking process - via EJ regulatory template language, EJ 
training for rule writers, and results ofEJ Reviews of rulemaking/standard-setting 
functions 

• More effective EJ integration into programs, policies and activities - as a result of EJ 
Reviews 

• More consistent way of identifying areas with potential EJ concerns - as a result of 
EJSEAT (see answer to question 4 below). 

How would H.R. 1103 alter this plan? 

ANSWER: We have no reason to believe that H.R. 1103 would alter our plan. 

QUESTION 4: How do you intend to consistently identify areas of potential EJ concern? 

ANSWER: The Office of Enforcement and Compliance Assurance (OECA) is developing the 
Environmental Justice Strategic Enforcement Assessment Tool (EJSEAT), which uses select 
federally-recognized environmental, health, compliance, and socio-demographic data to create a 
consistent method for identifying areas with potential disproportionately high and adverse human 
health or environmental effects. OECA is continuing development of the tool this year, by 
testing potential applications to OECA's programs. 

How are you conducting the EJ Reviews? 

ANSWER: EPA is nearing completion of developing protocols to begin conducting EJ Reviews 
to determine the extent to which the Agency's programs, policies, and activities identify and 
address environmental justice concerns. EPA convened an Agency-wide EJ Reviews 
Workgroup that developed the protocols for conducting EJ reviews, covering the Agency's core 
function areas (i.e., rule-making/standard setting, permitting, enforcement, and 
remediation/cleanup). Each Program Office and Region will identify activities for EJ reviews 
and establish a schedule for this first round ofreviews in their FY09 EJ Action Plans (due June 
2008 for Program Offices and November 2008 for Regional Offices). 

QUESTION 5: I understand EPA used its funding to create a documentary film. Why did 
you create this documentary film about one community when you could have used those 
funds on another grant that could have benefited more than one community? 

ANSWER: We developed the DVD to serve as a collaborative problem solving training tool 
that can reach thousands of communities and other stakeholders. 

QUESTION 6: Resources for the Future released a study (April 2007) criticizing the EJ 
Small Grants Program for not having an impact in reducing TRI emissions. Do you agree 
with their conclusions? 
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ANSWER: The EJ Small Grants Program is a competitively awarded program based on the 
strength of project proposals that EPA receives during the Request for Application period. 
Applicants must demonstrate a level of capacity to qualify for the grants and operate according 
to the grant requirements. The EJ Small Grants Program has reached, and continues to reach, 
many of the communities that are most affected by environmental harms and risks. TRI 
emissions are only one potential measure of such potential risks. 

QUESTION 7: Your testimony demonstrates numerous successes in EPA's environmental 
justice efforts under Executive Order 12898. Is it the Agency's position that E.O. 12898 
alone gives the Agency adequate and meaningful authority to carry out its environmental 
justice missions? 

' 
ANSWER: EPA continues to believe that using its range of statutory, regulatory and 
enforcement authorities, in tandem with building the capacity of communities and other 
stakeholders to participate meaningfully in the environmental decisions that affect them, is a 
most effective way to protect the health and environment of all our nation's people and 
communities. 

Executive Order 12898 established federal executive policy on environmental justice. The 
federal agencies subject to the Order, including the U.S. Environmental Protection Agency 
(EPA), were directed to make environmental justice part of their missions, to the greatest extent 
practicable and permitted by law. EPA accomplishes this goal by utilizing existing statutory 
authorities and regulations. 

QUESTION 8: How would H.R. 1103 change the function, organization, and/or mission of 
the Office of Enforcement and Compliance Assurance, and for that matter, the EPA as a 
whole? 

ANSWER: EPA recognizes that minority and low-income communities frequently may be 
exposed disproportionately to environmental harms and risks. We are all working to find the 
most effective ways to protect these and other burdened communities from adverse impacts to 
human health and the environment. We do not believe that codification of a 14-year-old 
Executive Order (which does not provide any additional authorities to the Agency) is either 
appropriate, or the best way to advance our shared goals. 

QUESTION 9: Key definitions affecting EJ program efforts have been adjusted a couple 
of times in the last dozen years. Does the Agency disagree or bave a_ny concerns with H.R. 
1103 's definitions of "environmental justice" or "fair treatment"? How will these 
definitions affect your office's mission and programs? 

ANSWER: Environmental Justice is the fair treatment and meaningful involvement of all 
people regardless of race, color, national origin, or income with respect to the development, 
implementation, and enforcement of environmental laws, regulations, and policies. This EPA 
definition has not changed and is consistent with the definitions in H.R. 1103. 
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QUESTION 10: I have some questions about OECA and your involvement in the final 
stages of the TRI burden reduction rule. 

a) Could you please elaborate on these efforts and describe the involvement you had 
and your Office's final position on the rulemaking? 

ANSWER: OECA's Office of Civil Enforcement participated throughout the rulemaking 
process and was involved in the decision-making that led to the important changes between the 
proposed rule and the final rule, including the Agency's decision to maintain many aspects of the 
TRI program without change. 

EPA' s Office of Environmental Justice recommended that an environmental justice assessment 
be conducted as part of the final rule development process. An environmental justice assessment 
was completed and considered by Agency senior managers. Following this analysis, OECA 
determined that the Agency had given careful consideration to the level of detailed information 
provided to minority and low- income communities and raised no further objections to the final 
rule. 

b) Do you believe this involvement led to further consideration of the potential 
environmental justice concerns associated with the rulemaking? 

ANSWER: Yes. As evidenced by the environmental justice assessment that was completed and 
considered by Agency senior managers. 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, D.C. 20460 

The Honorable Dennis J. Kucinich 
Chairman 
Subcommittee on Domestic Policy 

FEB 1 6 2010 

Committee on Oversight and Government Reform 
Washington, D.C. 20515 

Dear Mr. Chairman: 

OFFICE OF CONGRESSIONAL AND 
INTERGOVERNMENTAL RELATIONS 

Thank you for your letter of January 15, 20 I 0, addressed to the United States 
Environmental Protection Agency (EPA), concerning dental fillings as a source of 
mercury pollution. In this letter, you requested EPA to reevaluate a whole range of 
mercury emission sources attributable to dental applications. 

We appreciate your interest in this issue; however, EPA will need additional time 
to respond to your letter. We will provide you with a further response as soon as it is 
possible to do so. 

Again, thank you for your letter. If you have any questions about this, please 
contact me or your staff may call Tom Dickerson of my staff at (202) 564-3638. 

Arvin Ganesan 
Deputy Associate Administrator 
for Congressional Affairs 

Internet Address (URL) • http://www.epa.gov 
Recycled/Recyclabl• •Printed with Vegetable Oil Based Inks on Recycled Paper (Minimum 25% Postconsumer) 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. 20460 

FEB 1 6 2010 

The Honorable Diane E. Watson 
Subcommittee on Domestic Policy 
Committee on Oversight and Government Reform 
Washington, D.C. 20515 

Dear Representative Watson: 

OFFICE OF CONGRESSIONAL AND 
INTERGOVERNMENTAL RELATIONS 

Thank you for your letter of January 15, 2010, addressed to the United States 
Environmental Protection Agency (EPA), concerning dental fillings as a source of 
mercury pollution. In this letter, you requested EPA to reevaluate a whole range of 
mercury emission sources attributable to dental applications. 

We appreciate your interest in this issue; however, EPA will need additional time 
to respond to your letter. We will provide you with a further response as soon as it is 
possible to do so. 

Again, thank you for your letter. If you have any questions about this, please 
contact me or your staff may call Tom Dickerson of my staff at (202) 564-3638. 

Si~ 

Arvin Ganesan 
Deputy Associate Administrator 

for Congressional Affairs 

Internet Address (URL) • http://www.epa.gov 
Recycled/Recyclable •Printed wlh Vegetable Oil Based Inks on Recycled Paper (Minimum 25% Pos1consumer) 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. 20460 

The Honorable Henry A. Waxman 
Chairman 

MAR 19.2008 

Committee on Oversight and Government Reform 
U.S. House of Representatives 
Washington, D.C. 20515 

Dear Mr. Chairman: 

OFFICE OF CONGRESSIONAL AND 
INTERGOVERNMENTAL RELATIONS 

This is in response to your letter of March 14, 2008 in which you request that the 
U.S. Environmental Protection Agency (EPA or Agency) provide you with copies of (a) 
communications between EPA and persons in the White House relating to the updated 
NAAQS for ozone by March 21, 2008, and (b) internal EPA communications, made on 
or after February 22, 2008, relating to the updated NAAQS for ozone by March 28, 2008. 
Your letter requested that EPA provide the Committee with a mutually agreeable 
schedule for document production by noon on March 19, 2008, and notification of any 
intent to withhold documents. 

EPA respects your role as Chairman and is committed to providing the Committee 
information necessary to satisfy its oversight interests to the extent possible and 
consistent with our Constitutional and statutory obligations. Please be assured that your 
request is a top priority for the Agency and we are working hard to respond as quickly as 
possible. As we told your staff yesterday, the Agency has commenced the document 
collection process by asking relevant personnel in the Office of Air and Radiation, the 
Office of the Administrator, and the Office of General Counsel to conduct a search for 
potentially responsive documents. 

Your letter also requested that Administrator Stephen L. Johnson appear before 
the Committee at a hearing on April 10, 2008. As we told your staff, Administrator 
Johnson is unavailable on that date due to previously existing travel obligations. We are 
checking his availability and expect to offer some alternate dates soon. As we agreed this 
morning, once a hearing date is scheduled, we can have further discussions about a 
mutually agreeable schedule for production of documents. 

Internet Address (URL)• http://www.epa.gov 
Recycled/Recyclable• Printed w"h Vegetable 011 Based Inks on Recycled Paper (Minimum 25% Postconsumer) 



If you have any questions, please contact me or have your staff call Reynold Meni 
in my office at (202) 564-3669. 

cc: The Honorable Tom Davis 
Ranking Minority Member 

Christopher P. Bliley 
Associate Administrator 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, O.C. 20460 

The Honorable John D. Dingell 
Chairman 

MAR 2 

Committee on Energy and Commerce 
United States House of Representatives 
Washington,DC 20515-6115 

Dear Chairman Dingell: 

7. 'l'~cn {..\..I i(J 

OFFICE OF CONGRESSIONAL AND 
INTERGOVERNMENTAL RELATIONS 

Thank you for your letter of March 12, 2008, requesting responses to questions for the 
record following the October 4, 2008 hearing before the Subcommittee on Environment and 
Hazardous Materials titled, "Environmental Justice and.the Toxics Release Inventory Reporting 
Program: Communities Have a Right to Know." 

The U.S. Environmental Protection Agency (EPA) is working diligently to provide 
responses to your questions and will forward them to you shortly. 

Again, thank you for your letter. ff you have any further questions, please contact me, or 
you staff may contact Carolyn Levine or Pamela Janifer in EPA's Office of Congressional and 
Intergovernmental Relations. Carolyn can be reached at (202) 564-1859, and Pamela can be 
reached at (202) 564-6969. 

Internet Address (URL) • http://www.epa.gov 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. 20460 

The Honorable Joe Barton 
Ranking Member 
Committee on Energy and Commerce 
U.S. House of Representatives 
Washington, D.C. 20515 

Dear Congressman Barton: 

MAR 2 7 2008 

OFFICE OF CONGRESSIONAL AND 
INTERGOVERNME~ffAL RELATIONS 

Thank you for your letter of March 12, 2008, requesting responses to questions for the 
record following the October 4, 2008 hearing before the Subcommittee on Environment and 
Hazardous Mate1ials titled, "Environmental Justice and the Toxics Release Inventory Reporting 
Program: Communities Have a Right to Know." 

The U.S. Environmental Protection Agency (EPA) is working diligently to provide 
responses to your questions and will forward them to you shmtly. 

Again, thank you for your letter. If you have any further questions, please contact me, or 
you staff may contact Carolyn Levine or Pamela Janifer in EPA's Office of Congressional and 
Intergovernmental Relations. Carolyn can be reached at (202) 564-1859, and Pamela can he 
reached at (202) 564-6969. 

Internet Address (URL)• http://www.epa.gov 
Recycled/Recyclable •Printed with Vegetable Oil Based Inks on Recycled Paper (Minimum 25% Postconsumer) 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, D.C. 20460 

The Honorable John Dingell 
Chairman 
Committee on Energy and Commerce 
U.S. House of Representatives 
Washington, D.C. 20515 

Dear Chairman Dingell: 

APR 1 7 i~Oe 
OFFICE OF CONGRESSIONAL AND 
INTERGOVERNMENTAL RELATIONS 

Thank you for your letter of February 26, 2008, containing follow-up questions 
from the October 4, 2007, hearing before the Subcommittee on Environment and 
Hazardous Materials on the Environmental Protection Agency's Environmental Justice 
Program, and H.R. 1103, the Environmental Justice Act of2007. As requested, we have 
responded directly to Chairman Wynn. Enclosed for your consideration are responses to 
these questions. 

I hope this information will be useful to you and the Members of the Committee. 
If you have further questions, please contact me or your staff may contact Carolyn Levine 
in my office at (202) 564-1859. 

Enclosure 

~ Chris~liley 
Associate Administrator 

Internet Address (URL) • http://www.epa.gov 
R•cycled/Racycl•bl• • Prtnted with Vegetable 011 Based Inks on Recycled Paper (Minimum 25% Postconsumer) 



EPA Responses to Questions for the Record: 
October 4, 2007 Hearing on "Environmental Justice and the Toxics Release 

Inventory Reporting Program: Communities Have a Right to Know" 
H.R. 1103, the "Environmental Justice Act of 2007" 

H.R. lOSS, the "Toxic Right to Know Protection Act" 
Before the House Committee on Energy and Commerce 

Subcommittee on Environment and Hazardous Materials 

The Honorable Albert Wynn 

1. You stated in your oral testimony that the Environmental Protection Agency 
(EPA) Office of Environmental Justice, the agency's lead office for 
environmental justice issues, bas participated in very few rulemaking efforts. 

a. Since August 1, 2006, how many proposed or final rules have included a 
fonnal analysis of environmental justice issues? Please provide a list of each 
proposed and final rule, along with the title and date of the fonnal analysis 
document. 

b. Since August 1, 2006, how many proposed or final rules have been reviewed 
and commented upon by EPA's Office of Environmental Justice? Please 
provide a list of each proposed and final rule, along with the title and date of 
the comment document. 

c. Have EPA's rulemaking workgroups regularly and consistently included a 
representative from the EPA Office of Environmental Justice? If not, please 
explain why not. 

2. You stated in your oral testimony that EPA needs to build the capability of 
the agency's Program Offices so that they can take the lead on environmental 
justice issues while developing rules and regulations. 

a. Does any EPA Program Office currently have the capacity to take the lead on 
environmental issues during rulemaking efforts? If so, please list each 
Program Office that currently has this capacity. 

b. For each EPA Program Office that does not currently have the capacity, when 
will that capacity be developed? Please list each EPA Program Office and a 
date by which the capacity to lead on environmental justice issues during the 
rulemaking process can be expected. 

3. When does EPA expect to have a formal analysis of environmental justice 
issues fully incorporated into the agency's rulemaking process? 

RESPONSE to Questions 1-3: 

As stated in EPA 's testimony, EPA has developed a comprehensive approach to 
integrating environmental justice considerations into its everyday work, including rule 



and regulation development. Our approach recognizes that (1) environmental justice 
issues are complex and multi-faceted; (2) that a most effective way to address these 
issues entails using the range of existing statutory, regulatory and enforcement tools 
available; and (3) that we need to continue to build the capacity ofEPA's Program 
Offices, including the Office·of Environmental Justice (OEJ), to incorporate 
environmental justice into our programs, policies and activities as comprehensively as 
possible. In order to meet this goal, the Agency's Program Offices collaborate to develop 
frameworks to identify and address environmental justice issues in the rulemaking 
process, and to conduct environmental justice analyses in regulatory activities. 

EPA continues to make substantial progress on integrating environmental justice into the 
agency's rulemaking efforts. · 

• EPA's Program Offices have the capacity to take the lead on environmental 
justice issues whil~ developing rules and regulations. In accordance with a 
systematic approach for rulemaking integration, each Office is expected to 
develop its internal capacity to identify, analyze and incorporate 
environmental justice concerns into its regulatory activities. 

• Our Program Offices continue to build that capacity by collaborating with the 
Office of Environmental Justice (OEJ) to identify additional or enhanced 
analyses during a rulemaking for which an environmental justice analysis may 
be critical. 

• OEJ and the agency's Program Offices also accomplish this integration goal 
through cross-agency committees and work groups involved in regulatory 
action development and other regulatory activities, such as participating in 
monthly Status Report briefings for senior management in the Office of Air 
and Radiation; biweekly meetings of the Regulatory Steering Committee 
(RSC); and the quarterly meetings of the Regional Regulatory Contacts 
(RRC). 

EPA's Program Offices are collaborating on activities to revise existing regulatory 
management tools and to develop tools to incorporate Executive Order 12898 on 
environmental justice, and enhanced stakeholder involvement and public participation, 
such as: 

• Developing the Environmental Justice Regulatory Template, in use since 
December of 2006, recommending language for document drafters when 
writing the preambles to EPA-issued rules. 

• Revising the Action Development Process (ADP) Tiering (and Maintenance) 
Form to include prompts that the Lead Program Office can check for (1) 
potential impacts of a rule on the "health or environmental condition" of 
minority communities or low income communities, (2) disproportionately 
high and adverse human health and environmental effects on minority or low · 



income populations, and (3) the need for consultation or work group 
involvement by either OEJ or an appropriate Environmental Justice 
Coordinator. 

• Ensuring that the revised ADP Guidance and the Stakeholder Involvement 
Rule Aid incorporate explicit references to EO 12898 and environmental 
justice issues. 

• Developing an Environmental Justice Rule Aid to assist rule writers in 
identifying environmental justice issues at tiering. 

• Revising the ADP Flow Chart to identify the stages through the ADP process 
for consultation with OEJ and/or the appropriate Environmental Justice 
Coordinator and/or Program management official in Tier 1 & 2 Rules, 
regardless of whether the work group has a designated a work group member 
with environmental justice expertise. 

• Developing a substantive guidance on methodologies and data to support 
formal environmental justice analyses in agency rules and activities. 

As you can see, OEJ's role in rulemaking is evolving, and the Office has become more 
actively involved in both procedural and substantive rulemaking activities at EPA. OEJ 
was never envisioned to participate in all, or even most, work groups which identify 
environmental justice issues. As part of our systematic approach to integrating 
environmental justice into the Agency's mission, we expect the lead Program Office in a 
rulemaking to take the responsibility for the consideration of environmental justice 
issues, consulting with OEJ, as needed. 

4. As part of the TRI rulemaking, did EPA provide a complete copy of the final 
rulemaking package (including a final economic analysis) to the EPA 
National Environmental Justice Advisory Committee (NEJAC) for review 
and comment? 

If so: 

a) When was a complete copy of the final rulemaking package provided to 
tbeNEJAC? 

b) Did the NEJAC provide comments in response? 

c) Were any NEAJC comments incorporated into the TRI Burden 
Reduction Final Rule? 

Please provide copies of all comments prepared by NEJAC regarding 
changes to the TRI reporting requirements that were submitted to EPA. 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. 20460 

The Honorable Albert Wynn 
Chairman 

APR 1 7 2008 

Subcommittee on Environment and Hazardous Materials 
Committee on Energy and Commerce 
U.S. House of Representatives 
Washington, D.C. 20515 

Dear Chairman Wynn: 

OFFICE OF CONGRESSIONAL AND 
INTERGOVERNMENTAL RELATIONS 

Thank you for your follow-up questions from the October 4, 2007, hearing before 
the Subcommittee on Environment and Hazardous Materials on the Environmental 
Protection Agency's Environmental Justice Program, and H.R. 1103, the Environmental 
Justice Act of 2007. Please find enclosed responses to your questions. I hope this 
information will be useful to you and the Members of the Committee. 

Again, thank you for your letter. If you have further questions, please contact me 
or your staff may contact Carolyn Levine in my office at (202) 564-1859. 

Enclosure 

Christopher P. Bliley 
Associate Administrator 
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EPA Responses to Questions for the Record: 
October 4, 2007 Hearing on "Environmental Justice and the Toxics Release 

Inventory Reporting Program: Communities Have a Right to Know" 
H.R. 1103, the "Environmental Justice Act of 2007" 

H.R. 1055, the "Toxic Right to Know Protection Act" 
Before the House Committee on Energy and Commerce 

Subcommittee on Environment and Hazardous Materials 

The Honorable Albert Wynn 

1. You stated in your oral testimony that the Environmental Protection Agency 
(EPA) Office of Environmental Justice, the agency's lead office for 
environmental justice issues, has participated in very few rulemaking efforts. 

a. Since August l, 2006, how many proposed or final rules have included a 
formal analysis of environmental justice issues? Please provide a list of each 
proposed and final rule, along with the title and date of the formal analysis 
document. 

b. Since August l, 2006, how many proposed or final rules have been reviewed 
and commented upon by EPA's Office of Environmental Justice? Please 
provide a list of each proposed and final rule, along with the title and date of 
the comment document. 

c. Have EPA's rulemaking workgroups regularly and consistently included a 
representative from the EPA Office of Environmental Justice? If not, please 
explain why not. 

2. You stated in your oral testimony that EPA needs to build the capability of 
the agency's Program Offices so that they can take the lead on environmental 
justice issues while developing rules and regulations. 

a. Does any EPA Program Office currently have the capacity to take the lead on 
environmental issues during rulemaking efforts? If so, please list each 
Program Office that currently has this capacity. 

b. For each EPA Program Office that does not currently have the capacity, when 
will that capacity be developed? Please list each EPA Program Office and a 
date by which the capacity to lead on environmental justice issues during the 
rulemaking process can be expected. 

3. When does EPA expect to have a formal analysis of environmental justice 
issues fully incorporated into the agency's rulemaking process? 

RESPONSE to Questions 1-3: 

As stated in EPA's testimony, EPA has developed a comprehensive approach to 
integrating environmental justice considerations into its everyday work, including rule 



and regulation development. Our approach recognizes that (I) environmental justice 
issues are complex and multi-faceted; (2) that a most effective way to address these 
issues entails using the range of existing statutory, regulatory and enforcement tools 
available; and (3) that we need to continue to build the capacity ofEPA's Program 
Offices, including the Office of Environmental Justice (OBJ), to incorporate 
environmental justice into our programs, policies and activities as comprehensively as 
possible. In order to meet this goal, the Agency's Program Offices collaborate to develop 
frameworks to identify and address environmental justice issues in the rulemaking 
process, and to conduct environmental justice analyses in regulatory activities. 

EPA continues to make substantial progress on integrating environmental justice into the 
agency's rulemaking efforts. 

• EPA's Program Offices have the capacity to take the lead on environmental 
justice issues while developing rules and regulations. In accordance with a 
systematic approach for rulemaking integration, each Office is expected to 
develop its internal capacity to identify, analyze and incorporate 
environmental justice concerns into its regulatory activities. 

• Our Program Offices continue to build that capacity by collaborating with the 
Office of Environmental Justice (OBJ) to identify additional or enhanced 
analyses during a rulemaking for which an environmental justice analysis may 
be critical. . 

• OEJ and the agency's Program Offices also accomplish this integration goal 
through cross-agency committees and work groups involved in regulatory 
action development and other regulatory activities, such as participating in 
monthly Status Report briefings for senior management in the Office of Air 
and Radiation; biweekly meetings of the Regulatory Steering Committee 
(RSC); and the quarterly meetings of the Regional Regulatory Contacts 
(RRC). 

BP A's Program Offices are collaborating on activities to revise existing regulatory 
management tools and to develop tools to incorporate Executive Order 12898 on 
environmental justice, and enhanced stakeholder involvement and public participation, 
such as: 

• Developing the Environmental Justice Regulatory Template, in use since 
December of 2006, recommending language for document drafters when 
writing the preambles to EPA-issued rules. 

• Revising the Action Development Process (ADP) Tiering (and Maintenance) 
Form to include prompts that the Lead Program Office can check for (1) 
potential impacts of a rule on the "health or environmental condition" of 
minority communities or low income communities, (2) disproportionately 
high and adverse human health and environmental effects on minority or low 



income populations, and (3) the need for consultation or work group 
involvement by either OEJ or an appropriate Environmental Justice 
Coordinator. 

• Ensuring that the revised ADP Guidance and the Stakeholder Involvement 
Rule Aid incorporate explicit references to EO 12898 and environmental 
justice issues. 

• Developing an Environmental Justice Rule Aid to assist rule writers in 
identifying environmental justice issues at tiering. 

• Revising the ADP Flow Chart to identify the stages through the ADP process 
for consultation with OEJ and/or the appropriate Environmental Justice 
Coordinator and/or Program management official in Tier 1 & 2 Rules, 
regardless of whether the work group has a designated a work group member 
with environmental justice expertise. 

• Developing a substantive guidance on methodologies and data to support 
formal environmental justice analyses in agency rules and activities. 

As you can see, OEJ's role in rulemaking is evolving, and the Office has become more 
actively involved in both procedural and substantive rulemaking activities at EPA. OEJ 
was never envisioned to participate in all, or even most, work groups which identify 
environmental justice issues. As part of our systematic approach to integrating 
environmental justice into the Agency's mission, we expect the lead Program Office in a 
rulemaking to take the responsibility for the consideration of environmental justice 
issues, consulting with OEJ, as needed. 

4. As part of the TRI rulemaking, did EPA provide a complete copy of the final 
rulemaking package (including a final economic analysis) to the EPA 
National Environmental Justice Advisory Committee (NEJAC) for review 
nd~mm~~ · 

If so: 

a) When was a complete copy of the final rulemaking package provided to 
the NEJAC? 

b) Did the NEJAC provide comments in response? 

c) Were any NEAJC comments incorporated into the TRI Burden 
Reduction Final Rule? 

Please provide copies of all comments prepared by NEJAC regarding 
changes to the TRI reporting requirements that were submitted to EPA. 



RESPONSE: No. EPA did not provide a complete copy of the final rulemaking 
package to the NEJAC. As a matter of practice, EPA has utilized the NEJAC for advice 
and recommendations on broad public policy issues, rather than on specific rulemaking 
actions. These issues have included brownfields, waste transfer stations, superfund 
relocation, permitting, cumulative risks and impacts, pollution prevention, fish 
consumption, meaningful involvement and fair treatment by Tribal environmental 
programs, disaster preparedness and response, and goods movement. 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, D.C. 20460 

The Honorable Fred Upton 
Chairman 
Committee on Energy and Commerce 
U.S. House of Representatives 
Washington, D.C. 205 I 5 

Dear Mr. Chairman: 

DEC 2 3 2011 

OFFICE Of CONGRESSIONAl. ANO 
INTEROOVERNMENT AL REL.A TIONS 

Thank you for your November 15, 2011 letter, cosigned by 12 of your colleagues, regarding the 
continued availability of over-the-counter (OTC) inhalers for the treatment of asthma. Your letter 
requests that the Environmental Protection Agency (EPA) exercise its enforcement discretion to 
allow for continued distribution of existing inventories of the over-the-counter (OTC) inhaler 
Primatene Mist beyond the December 3 l, 2011, date set by the Food and Drug Administration's 
(FDA's) 2008 rulemaking. 

On November 22, 2011, we received a similar request from the National Association of Chain 
Drug Stores (NACDS). We responded to NACDS to share some context for how such requests 
are considered by the EPA in other settings, and to summarize infonnation about the December 
31 transition that has been made public by various stakeholders, including the American Lung 
Association and the American College of Allergy, Asthma and Immunology. We enclose for 
your infonnation our letter to NACDS. 

Again, thank you for your letter. If you have further questions, please contact me or your staff 
may call Diann Frantz in the EPA's Office of Congressional and Intergovernmental Relations at 
(202) 564-3668. 

Enclosure 

Arvin Ganesan 
Associate Administrator 

Jntamet Addrass (URL) • http://www.epa.gov 
Recycled/R.cyc~bl• •Printed with Vegetable 01 Based Inks on Recycled Paper (Mlnlmum 25% Postconsumel) 



. UHITEO STATU &NvtRONUltNTAL PROTECTION AGENCY 
WASHINGTON..o.c. 20460 

Kevin N. Ni~dlSC>n, R. P~.~ £l9. 
Vice P'"ii.JMt . 
Oov-ent-Afflj~ ~ Pq})llc P.qtt~ 
NatiqT~~on of CluQn 'l)r»a Stores 
4q N,~tte .~iM~ . . 
P.O. Qox 1'417;:04"9 
AloQQdtia. Y~raini• i23,.13·141.0 

Dear Mr. Nichqlson: 

DEC 2 O 2011 

Aio&I& ~MIT 40WIHl&TRA TOfl 
roi.t~f~ 
COMP\.1""'4Ct~ 

"-""I Adl;l,.~ \Uf!LI e lll1p '.~.~.go. 
A.cv~rclAI~ • "''"".., .,4n llt~•UI~ OI e. .. d Ink& on 100... Po•lcor>6unwr. Pooce!l.t Ch<lr,ne F•&• A•qc,.a p.,per 



a: ·. .. . . ..... . 
Inlight.eftbis,.seJnC siJkeh~--..even·talae~lcon.eema·. ·· 
December 31, 2011, will confuse r-.t.tmts. 
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Thia infonnation. shared by many leadiJJB medical authorities, DUlior p~aceu.tical rnanufact""'n, as 
well as by loadina regulatory and solen. tiftc ora.m. ·. zations - the FDA and the N. IH - respons.ible for the 
safety of medioations and for establishlna standard of care gul~Un• for ~t Qfdiseaae. seems to 
us w.bstantial. We intend to continue to Oonsult with our colleagues at PDA on the hea:Jth concerns 
raised in yow letter. If you h.a~ additjonal tel1v1Utt infonnation on this topic, we invite you to share it 
with ua. We look forward to continuina to work with you and NACOS. mcdto-1 and patient health 
organizations. manufaot\U'etS of .uthma treatments, the FDA and medical profnslonals to monitor the 
situation and to review any new relevant information as we apprt>ach the December 31, 2011 , date set by 
the FDA' s 2008 rule. 

Thank you for your letter. 

Sincerely, 

Cynthf 'les 
Assis Administrator, 
Oftlco ofBnforccment 
and Compliance Assurance 

Enclosures 

cc: The Honorable Bart Stupak, Attorney for Amphastar and Armstrong Pharmaceuticals, Venable 
LLP 
CommissiontrMargaret A. Hamburg, U.S. Food and Drug Administration 
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October 28, 2011 

Honorable Pat Roberts 
109 Hart Senate Office Building 
Washington, DC 20510-1605 

lilml .• 

RE: S. 1752 Freedom to Bre~the Act of 2011 

Honorable Jim DeMlnt 
167 Russell Senate Office Building 
Washington, DC 20510 
RE: Amendment OT(: Epln1tphrlne Inhalers 

Dear Senator Roberts and Senator DeMlnt: 

Thank you for your Interest and concern for patients living with asthma. 

Allergy & Asthma Network Mothers of Asthmatics, Alpha-1 Foundatlon/COPD 
Foundation, American Association of Respiratory Care, American Latex Allergy 
Association and Asthma Allies do _not support the Freedom to Breathe Act of 2011 or 
the amendment as both would continue access to an Over The Counter (OTC) 
bronchodllator, Prfmatene Mist, develope~ over 50 ye.ars ago that is no longer 
recommended for use by p~tients wt~ a~thma. Twenty y~ars ago, National Guidelines 
for the Diagnosis and Management of Asthma were developed by the National Institutes 
of Health and since then hav.e been updated three times a~ a result of new evidence
based science about the disease of asthm~. Neither NIH guidelines nor the Global 
Initiative for Asthma (GINA) recommend epinephrine inhalers for the treatment of 
asthma. 

On December ~1, 2011, after nearly 20 yea.rs' w~.ming, epineph~ne Inhalers (Prlmatene 
Mist and Its generic copies made by Arm&trong Phannaceutica,$) will no longer be sold 
in the United Sta!es because .they con~ln CFCs an~ do not 'meet the criteria for an 
essential use exemption from US and International treaties signed by Congress to 
eliminate ozone-depletlng CFC propellants. 

Of the 20 different brands and types of prescription-only inhalers currently sold In the 
US, 19 are now CFC-fre~. Pharmac;e.u~~I man.ufac~urers were required to comply with 
laws and change their products or haye them removed them from the market. More than 



24 m11112r asthma,, and COPD,,~~~qts~~!'.'~ ,~~rpledlcal ~ffiteffi'<l~E!.~. ~~~. ~,q.~i~ by 
law to ct:l~f:ll~~atment plan~;.1p,,~fqfi'@~tfSQ8!fftce visltt, 'ancr pa~t~tgtfer ~:.pays 
and, out of pb~Ret costs for ne~y appfi6v~[fnedtoations. · 

Badrul Chowdhury MD, director of FDA's Division of Pulmonary, AHergy and 
Rheumatology Prod,~~::stated, "ThE?te~l~~p;.t~ohtl .• ,'~.' barrier PT'lY· .. · tjn'q a non-CFC 
version of Inhaled ep · · hrtne." The:.rn~hyfacttirer1aQed to de¥•ft1 'Aon-CFC 
alternative even tho~ ey we~ grntjt,ct·:;t:,~.~ .. 8::Y9r extenllon'' y~nd the 2008 
deadline other men ... rers met for'tfle1r bronchodtrators, albuferol and levalbuterol. 

Inhaled epinephrine, the only nonprescription drug inhaler available, Is not 
recommended for the treatment of asthma. It Is one of the grandfathereq vestl_ges 

' ' 't .. 't 

predating FDA, but It Is still subject to the same laws, regulations and treaty that banned 
every available prescription CFC-containing Inhaler for asthma and COPD. 

It Is stated in your press release that millions of patients Wilf be affect~d lf~·orc · 
epinephrine goes away; however, no one r~c,.!IY, lqlo~• iH~a~ Is true. Arm~Jf9Qg., at 
several FDA meetings, reported they didn't krlow'·ffow1many adfuai patl~nts use their · 
canisters or how many canisters each patient buys, much less the age, income, or 
regional locations of epinephrine Inhaler users. · · 

Armstrong's customers, as they refer to the1'(l,,. ~r@Jll~ .. ~119'.~,,!l!rS.. ~tld re.i.i!e~·-:- nq~ 
patients. The numbers of 1.7 to 2.3 mllllon··,stil~a·lrl1ne'·iflts·~re1eW~'e atr'·ntifiibbrt the. 
manufacturer provided FDA at a meeting. NoP.Q.9Y.l''-·I~ fm~~,~hqw, fl'.l,alJV ,e,tp,efe; use 
this product and the company can only make a"gu&s8''oi$i'c· on'ntrMbers'ofcaniSters 
sold divided by how many pan!'-t11trs thlt·Y "thin~" &!ch patle,ot buys. 

' ' . ,.~ . . 

Two inhalations 9f ~P!t;l.~phrln• prpY.Jpe .. Q~.,t!;tjn~.ri1,!ltf ·•nd4,ef!9u~ ,side ,ttffeots Jor 
appro. xim. '. tely .. 1~30 ~'" .. ;µte.·,· s, .Wh~.: .. !'& ... -. •. s·.~ .. ':.-~·in. ~.J~lt·M·~. ~~. ·.1f·e ... ~ ..• -.·~ ... ·· ..• ptl~h .~te .. tft!h6dft~ter8, 
which is q,~:r~c9mrTJ~~~td m. · -~l~n :bcY N l;H~ l(st~.;$'ls.·io\lt$ ~th 1~.ss unwanted 
cardiac stimulation. Primatene Mlit ls nofa cfleapefalt,ma'tfVe. 

Assertions that Medlcaidfamtlles ahd thus·states Witl be hard hit should OTC 
epin~phrine evaporate are, ·111,qff~y,_s,u~A!cf_ 1nti•l6ld;tl?f q'p~~n' .. ~.not the ~ru9 of Choice 
or last resort for Medicaid paBer,ttS. Medt~ld P~tl•nts· H$Vft'·Presct1Ption ooverage and 
access· to medical· care: :Pr~s9i'l~tf0~' bf9b.~~J!'-~,~t'.f 1~H.iJ~cf'oorflbdlteroids 
recommended by NIH for-asthm~rare «>v~red'OhtfefMf!lcii1d . . . ' ' ' ·, .· ... 

The real problem Medicaid families face Is that pharmacies do not always dispense the 
med~~IQO or inh~lat!~n,.g~.'1S8§ their qp9t9!1' ., ts. al~p t•JI \'.!,m~t .~ey 
dbn't always receiv• ·refEntifs·t$ al!i~- '" . . . .. . . ., 1 '~S reeorntnin~· in NIH 
guidelines. W~ ~oufcf le>\(~ YQY~~~~pt~.O@~Qle;th•t~t-4U·f' . . .. »·-yld,~ij.ij~b~~~d, cost~ 
effective· and patlerit~n~t-~·'.~ i~j~~r~~e,:~··t~efY.;.P.a~tj~'~ \Yftife"~i'1!n-O.:~tfde 
and federal govemmefifru'nds cunehtl'Y'Waa't~don pl'.WonfQ(Hfurgem ~f~, $8 s~own at 
AANMA's congressional briefing (http:1twww.unm8'.oiaiadyotacyldoqtessibiial:astnma-illd
allergy-caucysD earlier this mQnth. 

Fifty years ago, eplntpphrtne lnti~f~rs vv~~e @R Vi~ ~'~ tcf~tf~,a~~m.a ~ .. ButH~ m~st 
older medications, it has been replaced"With·lfir safit ana'~ol'ifeffective· m&dtcatlons 



that treat both the noisy obvious symptom of asthma, bronchospasm, as well as the 
underlying, smoldering silent cause of symptoms, airway Inflammation. Knowledge of 
the disease of asthma has drastically changed the way It is treated, and 1950s 
treatments are no longer considered safe. 

Today's treatment plans also are not based solely on one or mQre Inhaled or oral 
medications. They require Identifying the cause(s) of symptoms, removing 
environmental or occupational exposures, repairing airway Inflammation using anti
lnflammatories and restoring the patient to full and healthy function. 

Asthma is not a disease for do-lt-yourselfers. Asthma is a serious, potentially life
threatening disease that kills 11 people every day and it deserves serious attention. 

Rather than defend a manufacturer's right to continue making an outdated, Inferior CFC
propelled drug no longer recommended for the treatment of asthma, AANMA urges 
Congress to issue vouchers through physicians, clinics and hospitals to offset patient 
expenses associated with purchasing NIH guideline-recommended medications for 
asthma. 

The Freedom to Breathe Act of 2011 does nothing to address and solve the problem of 
patients' access to NIH guideline-level care, but rather g"'nts speCJ$1 f~vors to a 
manufacturer - the only one who will benefit from the Freedom to Breathe Act of 2011. 

AANMA Is prepared to help In any way to ensure patients with asthma receive NIH 
guldellne-level care and appropriate medical treatment. 

Thank you for your time and attention to our concerns. We look forward to discussing 
this most Important issue with you. Please feel free to contact AANMA at 703-641-9595 
or Sandra Fusco-Walker, AANMA's Director of Patient Advocacy, at 703-641-9595 
x1524. 

Sincerely, 

Nancy Sander, President and Founder 
Allergy & Asthma Network Mothers of Asthmatics 

John W. Walsh, President and CEO 
Alpha-1 Foundation 
COPO Foundation 



Karen J. Stewart, President 
American Association of Respiratory Care 

I "'~ ... c .{ .... l ;I'' ' '(}: 
i»#MJI{~ 
Sue LOOkwo6d, ExMUtlve Director and Co-Founder 
Ameriean Late:>< AUergy ASsoelatlon 

··~·· .. · .. :·.~··.· .. ·,'• . . ,. . ' ' ·- '· 

•' ' •_, ' e 

Gerri. Oawnle.Jle RfYers, Co-Founder 
Asthma Allies 



November 22, 2011 

Hononib'e Pat Roberts 
109 Hart Senate Office Building 
Washington, DC 20510.1605 
RE: S. 1752 Freedom to Breathe Act. of 2011 

Honorable Jim OeMint 
167 Russell Senate Office Building 
Washington, DC 20510 
RE: Amendment OTC Epinephrine Inhalers 

A\\\i 
AMERICAN Ac>.r:>FMi OF ALLERGY 

.ASTHMA&. IMMUNOLOOY 

Honorable Usa Jackson 
AdmlnJstrator 
U.S. Environmental Protection Agency 
1200 Pennsylvania Avenue, tiMI 
Washington, DC 20460 

The Honorable Margaret H. Hamburg, M.D. 
Commissioner 
Food and Drug Adminl81ration 
10903 New Hampshire Avenue 
Silver Spring, MD 20993 

Dear Senator Roberts, Senator DeMint, Administrator Jackson and Commissioner Dr. Hamburg: 

The United States Food and Drug Administration's decision to remove over the counter 
epinephrine aathma Inhalers wtU take effect on January 1, 2012. This action has been proposed 
to eliminate the CFC propellants In fnhalera that could affect the ozone layer. Over the counter 
epinephrine is the only asthma inhaler remaining on the market with a CFC propellant. All other 
manufacturers of asthma medications have switched to cfifferent delivery systems and have 
eliminated CFC propaUanta from their metered doses Inhalers in favor of HFA which likely doea 
not effect the environment. We would like to He that inhaled epinephrine la banned since it is 
not In patients' beat Jntereat to use this product to manage their asthma symptoms. 

Optimal asthma care requlrea consultation with health care professionals lncJuding asthma 
speclallata and the use of appropriate medications. Evidenced baaed guidelines do not 
recommend the use of lnhafed epinephrine for treatment or control of either acute or chronic 
asthma symptoms. 

It Is important to recognize that appropriate care of asthma wtth more effective rescue 
medications and chronic controlfer medications will ultimatety decrease morbidity and mortality 
due to this common disease. Not only will this benefit patients, but this will provide considerable 
cost savings to the health care system and the economy as a whole due to decreases In lost 
productivity at work and school, urgent care visits and hospitalizations, all of which result from 
inadequate asthma control. 

In summary, although the coat of epinephrine inhalers are approximately 50 -70% less than 
pretcrlption albuterol, the UH of theta Inhalers for the management of asthma wilt ultimately 
cost the health care system considerably more and imperil the lives of those patients with 
aathma who rely on this t~nt and do not seek the most appropriate care. As 
rapA988ntativea of asthma apeciallats, we support the .removal of over the counter epinephrine 
inhalers from the mari<et and urge optimal care for patients with asthma. 

Sincerely, 

~*-
Stanley M. Fineman, MD, MBA 
President, ACAAI 

Dennis K. Ledford, MD 
Pntak:lent, AAAAI 



International Pharmaceutical Aerosol Consortium 
1500 l< SrRs1IT NW• SUJTll 1100 • W ASHINCTON 0C • 20005 

Tl!LEPHONJl + 1 202 230 5133 • PACSlMIU! + 1 202 842.8465 
INT1laNBr: KTll':/ /WWW.IPACMDl.COM 

Via Email 

Commissioner Margaret A. Hamburg 
U.S. Food and Drug Administration 
Office of the Commissioner 
10903 New Hampshire Avenue 
Silver Spring, MD 20993-0002 

Dear Commissioner Hamburg, 

November 4, 2011 

This letter is submitted on behalf of the International Pharmaceutical Aerosol Consortium 
(!PAC) to express strong support for FDA's Final Rule establishing 31 December 2011 as the 
deadline for the transition of CFC-based epinephrine metered-dose inhalers (MDis) (brand 
name: Primatene Mist). IP AC is an association of companies that manufacture medicines for the 
treatment of respiratory illnesses, such as asthma and chronic obstructive pulmonary disease 
(COPD). IP AC was formed more than two decades ago in response to the mandates of the 
Montreal Protocol on Substances that Deplete the Ozone Layer. IPAC is firmly committed to the 
transition from CFC MDis to CFC-free alternatives, pursuant to the Montreal Protocol, and has 
actively engaged in the transition process in the United States. IPAC's member companies 
have invested substantial resources to develop CFC-free alternatives in order to accomplish the 
phase-out of CFC-based MDis in furtherance of the United States' international commitments 
under the Protocol. 

IP AC is extremely concerned about recent efforts within the US Congress to delay or suspend 
the phase out of epinephrine CFC MDJs and believes that such proposals would have negative 
implications for patient health. IPAC is encouraged that the amendment proposed by Senator 
DeMint and considered last week by the Senate was defeated, but wishes to share some 
perspectives on this issue in case similar delays are introduced. 

IPAC notes that FDA undertook a careful, deliberative, and thoughtful open public rulemaking 
process that included input from patient and physician stakeholders and other key experts to 
establish the transition deadline for Primatene Mist. This deadline has provided three full 
years to transition patients to one of the several CFC-free altematives available. Since the Final 
Rule was issued in 2008, FDA has worked hard - in collaboration with patients, physicians, and 
other interested stakeholders - to prepare for a smooth transition for Primatene Mist users. In 

ASTRAZENECA • BoEHRINCER lNGELHEJM • CHIESI f ARMACEUTICJ • GLAX05MJ1HKUNE 
SUNOVION PHARMACEUTICALS, INC. • TEVA 

DCOl/ 2809462.2 



Commissioner Margaret Hamburg 
4 November 2011 
Page2of2 

"' ~., -

Even ii Congress were to override FDA's,well"«>t1$idenc1htl~e on Primatene Mist, it would 
only bl'b!fly forestall ·the i.tlevitable: I>i4e""toi:·g:ttsb'aYbm1'1:Jt'l'·CPC'·produetlon, ·$afe ;artd "adequate 
supplies of pharmaceutical-grade CFCs do not exist for the continued manufacture of 
Primatene Mist. It is therefore important for users to transition now pursuant to the deadline 
established by FDA. Even a small shiftoHhe·'eli.d 2011 deadline (e.g. 3 to 6 months) could be 
quite counterproductive for the following reasons: (i) it would introduce confusion and 
uncertainty for, most importantly, patients, and also for the supply chain; and (ii) it could 
hamper EPA efforts to enforce the transition when it actually occurs. 

In the past, EPA and FDA have firmly denied MDI companies' requests for any extension to 
transition deadlines (e.g., to use up existing already-produced stockpiles ofCRC MDis), and 
there is no reason that there should be a different result in the case.of Prim.atene Mist. FDA has 
made a significant effort to raise awareness of the 31 December 2011 deadline and changing 
that now would send very mixed signals to patients, consumers, health care providers and 
other stakeholders. 

The phase-out of ~rim.atetle. Mist~IJnd 'Qtb,er:o~~Jeijl'\g~ls ,Wal initiated more than two 
decades·ago; 'Fhe !'e$8et\t;al use~'ptoce8$:.tita~~\itid:~ th4t¥,Wt~Pfotocolllas,provided 
the MDI industryample .. time.to,.~~4~~-ebl$JQf4G~&:ee alternatives. After 
long ago: ~seejng··the writing.~ w.~~, .. Mt>h1\anlda~i1>Warked diligently to research 
and develop CFQ-free;p.roducts. Most c~(ind~4b.;tg.~•W4C ·~bersl have-Jn vested 
hundredt a£ millions of,dolla.rs.-to :a~:.ijtjl•i$po,$nt0.laj~v;e1 &:ltrodutjng even a brief 
delay at this late &,tag~/would. aend a.very;:negativ.e ~ bihthe ~cturers that responded 
to the US Govemment!s call.to be a paril'.\er in~meetlt;tg"~e-M~tteal Prohl<:ol com,mitments. 

For the Bike of the. environment, compli,o.nt·~•ctJJz:m,ant:l; most impottantly for the 
patients, F.DA must not waiver -in their ·coll\tt\itme?tt on this :ma- merely for the economic 
interests of a few. 

Sincerely, 

·~~A 
Maure<ttl D00,al;\ue 8~dwick 
1P AC Secretariat and Legal Counsel 

cc: Badrul·Chowdhury, Of!kt.ofNew Drugs, CDER 
Lisa P.Jackson, EPA Administrator 
Gina A. McCarthy, AsBistant Administrator far Office,ofA.ir and: Radiation, US, EPA 

Sarah Dunham, DirectoT oftht·Olft~ of A~~hopMnS 
Drusilla Hufford, Director:; -Stmtosp~Brotection DifMion, US:·U?A 
Dan Reifsnyder, Deputy Assistant Secretary for Environmmt and Sustainable Development, US 

Department of State 
John Thompson, Foreign Affair$ Officer, 9ffice ofEnW,rrprpriental Policy, US Department of State 



The Honorable Lisa Jackson 
Administrator 
Environmental Prottclion Agency 
Ariel Rios Federal Buildlni 
1200 Penn5ylvania Avenue, NW 
Room 3000 
Washington, oc 20460 

Dear Administrator Jackson: 

November 28, 2011 

I am writing on behalf of Teva Respiratory, a brand division of Teva Pharmaceutlcals, to provide 1 profile 
of ?rimatene Mist CFC users. As you know, concerns have been raised about the impact on patients of 
the regulation that would prohibit the selllng of over·the·counter epinephrine inhalers, primarilY 
Primatene Mist, a~er December 31, 2011. Regretfully, there seems to be a lot of m.isperceptlon1 and 
faulty assumptions about who the Prlmatene Mist CJ:C customer Is and his/her access to appropriate 
mcdic.ation alternatives. 

In order to prepare for the transition. Teva Respiratory conducted a market research survey to better 
undt:irstand how to best educate patients and health care provlder.s of the transition from Primatene 
Mist CFC tu albuterot HFA. While this tnformatton Is proprietary, I did want to share some of the top line 
findings in order to provide a better understanding of the current Prlmatene Mist user. 

We surwwed consumers between the agP..s of 20 and 75 who have purchilsed and u5ed Primatene Mist 
CFC withiri the past two years. The findings Included: 

• Primatene M\~t CFC users are well educated, well above the general population 
> 28% had graduated collt'lte compared to 19% of the U.S. population 
> 21% had done post graduate work compared to 10% of the U.S. population; 

• The m~dian number of Primatene Mist cr:c inhalers used in the past 18 months Is 2; 

• 84% of Primatene Mist CFC users are insured; 

• 80% of Prlrnatene Mist CFC users have prescription drug coverage; 

• 83% of Prlrnatene Mist CFC users havf! a personal physician and 72% have seen their physician in 
the put year; 

-----·---·------425 Privet P.oad, Horsham, PA 19044 Pnone: 215.591.3000 Fax: 215.29:U!iJS 



1 
I 

• Tier 2 copays for Insured patients average $20·$25 {similar to retail costs ot Primatene Mist CFC 
inhalers) 

> For the 16% of those not Insured, low income patients {200% or less of the Federal Poverty 
Lev@!) would qualify for The Teva Assistance Program for fru albuterol HFA Inhalers; 

• 88% of Prlmatene Mist CFC users have o respiratory diagnosis and n~arly 40% are already takir,e 
a prescription inhaler; 

• Only 11% of Primatene Mist CFC users cited cost as a factor when citing reasons for using the 
prOduct over a prescription Inhaler. 

The data clearly suggests that the majority of Pr!matene Mist CFC users are alrudy in the health care 
syst&m have 11ccess to a physician and visit their physician on a regular basis. 

Many of the concerns raistd about this transition are similar to those raised during the 2008 "CFC to 
HFA'" albuterol switch. Due to the hard work and efforts of all the stakeholders -the federal 
government, patient groups, medical societies, pharmacies and drug manufacturers - it wes extrem~ly 
successful with virtually no disruption- in access or harn1 to patients. Teva Respiratory, and indeed all of 
our competitor~, initiated numerous programs to edlJcate patients and health care providers. Although 
the scale was much greater for the 2008 transition -so million albuterol units compared to 2·3 mlllion 
Primatene Mist CFC unlts - the effort has been similar. Siinificant resources were invested to drive 
awareness ohhe albutnrol CFC-HFA transition. Just as they have been in this switch, with the goal of 
ensuring tllat all were prepared. Patients arid health care providers were ready for the transition in 
2008 and they ;ir~ ready for the switch this year. 

I hope you find this Information helpful. Please do not hesitate to contact me should you have 
additional que!:tlons. 

Jl~fdnVL 
Executive Vice Preslde~~lnd General Manager 

cc: Mar~aret Hamburg, MD 
Commissioner 
Food and Drug Administration 

Cynthia Giles 
Assistant Administrator, Office of Enf:>rcement and Compllance Assurance 
Environmental Protection Agency 

Reelna McCarthy 
Assistant Administrator, Office of Air and Radiation 
Env!r()nmental Protection Agency 

.d.25 Priv11t Road, Horsham, PA · 19044 ------- ·-------------··---Phone: l1S.S91.3000 Fax: 2l!i.493.6538 www.tev1ph1rm-n1.ccm 
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WASHINGTON, D.C. 20460 
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Committee on Transportation and Infrastructure 
U.S. House of Representatives 
Washington, DC 20515 

Dear Chairman Oberstar: 

OFFICE OF 
WATER 

Enclosed, for insertion in the hearing record, are the Environmental Protection 
Agency's responses to the questions that you forwarded to us following the February 7, 
2008, hearing regarding "Agency Budgets and Priorities for FY 2009." 

If you have any questions about the enclosed, please do not hesitate to contact me 
or have your staff call Greg Spraul in EPA' s Office of Congressional and 
Intergovernmental Relations at (202) 564-0255. 

Enclosure 

Benjamin H. Grumbles 
Assistant Administrator 

Internet Address (URL) • http://www.epa.gov 
Recycled/Recyclable • Printed with Vegetable Oil Based Inks on 100% Postconsumer, Process Chlorine Free Recycled Paper 



EPA Response to Questions 
From Representative James L. Oberstar 

House Committee on Transportation and Infrastructure 
Hearing on Agency Budgets and Priorities for FY09 

February, 2008 

1. Question: The water quality and wildlife habitat restoration goals for the Chesapeake 
Bay have had difficulty in being met, yet in the President's fiscal year 2009 budget 
request, funding for the EPA's Chesapeake Bay Program has been reduced compared 
to last year's enacted levels. What will the implications of this cut be for achieving 
the goals for rehabilitating the Chesapeake? What is the role of nonpoint source 
pollution in not achieving these goals? What impact will the reduction in Section 319 
[nonpoint source pollution] grants have on the Chesapeake Bay? 

Answer: The Chesapeake Bay Program FY09 budget request is $29.0 million which 
is the highest request in the history of the program. The President's budget is lower 
than the FY 2008 enacted budget because it does not include $1. 969 million for the 
Chesapeake Bay Small Watershed Grants Program which Congress added in the FY 
2008 enacted budget. EPA projects that the elimination of the Small Watershed 
Grants will have no measurable impact on program performance goals in FY 2009. 

Nonpoint source pollution, primarily from agriculture and stormwater runoff from 
developed and developing lands, is the primary source of nutrient and sediment 
pollution to the Bay, with agriculture accounting for approximately 40% of the total 
nutrient loads to the Bay. Point sources account for approximately 20% of the 
nutrient loads to the Bay, and through the efforts of EPA and its state partners, the 
point source reduction goals for phosphorus will be met by 2010, and 95% of the 
point source nitrogen goal will be met by 2010. To address slower progress in 
achieving the nonpoint source nutrient and sediment reduction goals, the President's 
budget request for FY09 contains $8 million for an Innovative Nonpoint Source 
Reduction grants program. 

The reduction to the Section 319 grants program will be applied proportionally to all 
states and, for Bay states, will be offset by the Innovative Nonpoint Source Reduction 
grants program, created in FY08. 

2. Question: The Watershed Approach is one of EPA's "4 Pillars of Sustainable 
Infrastructure." What are the implications of the administration's zeroing out the 
Targeted Watershed Grants budget on EPA's commitment to a watershed approach? 

Answer: EPA remains committed to the watershed approach as the most effective 
framework to address water resource challenges. Established as a special initiative in 
2003, the Targeted Watershed Grants (TWG) Program was not intended to be a 
permanent and ongoing program, but rather as a means for local watershed groups to 
implement on-the-ground restoration and protection activities while also developing 



efforts that would lead to self-sustainable practices. Reports from the TWG grant 
recipients, as well as some preliminary results of a TWG program evaluation, indicate 
a strong need for more training and capacity building activities for watershed groups. 
In response, the Agency included in the last year's TWG Request for Proposals (RFP) 
a separate request specific to capacity building projects to take into consideration 
these issues -- and thus continue to meet the watershed organizations' needs by 
providing necessary training and education that will lead to self-sustaining practices. 

3. Question: In your response to the 2005 EPA Office of the Inspector General's 
Watersheds evaluation, you note EPA's support for watershed plans through the use 
of Section 319 funds, and EPA's support for watershed priorities through the use of 
Clean Water SRF funds. Yet, in the President's budget request for fiscal year 2009, 
the administration proposes to significantly reduce both of these funding sources from 
not only current funding levels, but also from previous presidential request levels. 
What are the implications of these funding cuts for restoring watersheds, and 
supporting watershed plans and priorities, and is this consistent with your response to 
the 2005 OIG report? 

Answer: EPA will continue to provide strong support for States' development and 
implementation of watershed plans and watershed projects to maintain and restore our 
nation's water quality. 

Since the program's inception in 1988, EPA has invested about $26 billion in the 
Clean Water State Revolving Fund (CWSRF), more than three times the original 
authorized level of $8.4 billion. The original funding authorization for the program 
expired in 1994. The Federal seed money has enabled the States to establish a 
permanent funding source for addressing their critical water quality needs. When 
combined with the Federal funds, the inflow of monies from state contributions, bond 
proceeds, the recycling of loan repayments into new loans and other sources has 
generated $65 billion in funds available to communities to restore watersheds and 
support watershed plans and priorities. In 2007 alone, CWSRFs provided $5.3 billion 
to important water quality projects. The President's FY 2009 budget request affirms 
the Administration's commitment to provide $6.8 billion in federal funding to the 
CWSRF from 2004 through 2011. EPA continues to encourage states as they make 
their funding decisions to give greater consideration for high priority water quality 
projects, and green infrastructure in particular. 

The national nonpoint source program remains strongly focused on the development 
and implementation of watershed-based plans to solve water quality problems and 
thereby restore the health of impaired waters. EPA will work with states to ensure 
continued focus on high priority activities to restore impaired waters. Specifically, 
EPA and the state nonpoint source agencies will continue to devote $100 million 
annually to the development and implementation of watershed-based plans that are 
focused on restoring waterbodies that are currently on the states' impaired waters 
lists. EPA also notes that it expects that the states will continue to meet their targets 
for sediment and nutrient reductions as set forth in EPA's strategic plan. 

\ 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. 20460 

The Honorable James L. Oberstar 
Chairman 

JUN - 3 2009 

Committee on Transportation and Infrastructure 
Unites States House of Representatives 
Washington, DC 20515 

Dear Chairman Oberstar: 

OFFICE OF CONGRESSIONAL AND 
INTERGOVERNMENTAL RELATIONS 

Thank you for your letter of May 6, 2009, providing questions for the record of the 
Committee on Transportation and Infrastructure. Please find enclosed the U.S. Environmental 
Protection Agency's (EPA's) responses to the questions posed by the Committee pursuant to the 
April 29, 2009, hearing titled, "Recovery Act: 10-Week Progress Report for Transportation and 
Infrastructure Programs." I hope this information will be useful to you and the Members of the 
Committee. 

If you have further questions, please contact me, or your staff may contact Carolyn 
Levine EPA's Office of Congressional and Intergovernmental Relations at (202) 564-1859. 

Arvin R. Ganesan 
Deputy Associate Administrator 

Enclosure 

cc: The Honorable John L. Mica, Ranking Member 
Committee on Transportation and Infrastructure 

Internet Address (URL) • http://www.epa.gov 
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Environmental Protection Agency Responses to Questions for the Record 
From the April 29, 2009 

House Committee on Transportation and Infrastructure 
Hearing on "Recovery Act: 10-Week Progress Report for Transportation and 

Infrastructure Programs" 

Questions from Congressman John J. Hall: 

1. Secretary LaHood and Administrator Jackson, thank you both for being here and for 
working so hard to get right the infrastructure part of the Recovery Act, which in my 
opinion is the portion of the Recovery Act that will create the most jobs. The primary 
infrastructure components of the Recovery Act for the most part used existing formulas 
and programs to distribute funds. The result was an enormous amount of money, in some 
cases as much or more than the normal program funding, delivered to your agencies with a 
very strict timeline to spend down the money. So far, that seems to be working. As this 
Committee looks to reauthorize both the surface transportation program and water 
infrastructure programs at the EPA, could you each telJ us about some lessons learned that 
we may want to incorporate into future legislation. For example, does the 120 day "use it 
or lose it" language make sense in every bill? 

Response: While the Recovery Act does not include a 120 day "use it or lose it" provision for 
water infrastructure, it does require that Clean Water and Drinking Water Sfate Revolving Funds 
(SRFs) monies be under contract or construction within one year of enactment. This one-year 
"use it or lose it" requirement clearly makes urgent the moving of funds to communities in order 
to create jobs and build needed infrastructure. It is a valuable and essential part of the Act. 

However, such a provision is not needed for the regular, non-ARRA programs. Incorporating 
the provision into the SRF programs for ARRA funds requires States to rank potential projects 
according to readiness to proceed. While this is always an important factor for funding projects 
in the base program, raising the importance of this factor may have the effect of pushing 
essential projects, those needed for protection of our water resources or public health protection, 
further down on a State's priority list, and move less essential projects that are ready to go to 
construction higher on the list. I believe the States are in the best position to determine the 
balance between those projects most needed to serve the environment and the public health, and 
those that may proceed to construction quickly. 

2. Administrator Jackson, I want to thank you in particular for working so closely with 
New York EFC, whose President Matthew Millea is joining us today. In Mr. Millea's 
testimony, he praises you and your team for swiftly and cooperatively developing criteria 
and definitions for the "green infrastructure" set aside within the water infrastructure 
section of the Recovery Act. My question is this: are these definitions and guidances 
transferable to other agencies or departments and, if not, what mechanisms can we set up 
either through the regulatory process or through statute, so that we can quickly and easily 
get good green infrastructure built as part of other programs. It would be a shame if we 



did not take advantage of some of the work you have done in impJementing the Recovery 
Act in, for example, the upcoming surface transportation bill. 

Response: Based upon existing program definitions of green stormwater infrastructure, energy 
efficiency, water efficiency and innovative environmental projects, definitions and guidance on 
green infrastructure requirements for ARRA and the SRFs were quickly developed by EPA to 
inform State SRF managers and potential assistance recipients about the green projects targeted 
by the ARRA funding. These resources, along with training webcasts for both state and general 
audiences, are available on the EPA recovery website http://www.epa.gov/water/eparecovery. 
The information on green infrastructure is easily transferrable to other agencies that work with 
water infrastructure financing. One of the best ways to incorporate green infrastructure into 
other water infrastructure finance programs is to provide information and incentives to 
communities to pursue green approaches to water pollution control and dnnking water 
protection. 



Environmental Protection Agency Responses to Questions for the Record 
From the April 29, 2009 

House Committee on Transportation and Infrastructure 
H . "R earmg on ecovery Act: 10-Week Progress Report for Transportation and 

Infrastructure Programs" 

Questions from Congressman Pete Olson: 

1. Administrator Jackson, it is my understanding that the Buy American provisions of the 
stimulus are slowing down a number of projects. What steps is EPA taking to provide 
better guidance to speed up this process? 

Response: For the first time, EPA must apply Buy American provisions to the Clean Water and 
Drinking Water State Revolving Fund programs. Because of this, many State programs and 
communities have been struggling to understand how this provision will impact their programs 
and projects. The Buy American provision is complex because of its broad scope and the need 
for consistency with US obligations under international agreements. As authorized by the 
statute, EPA has developed a waiver process that appropriately balances Congress' dual purposes 
of using ARRA funds to purchase American-made goods while awarding grants and putting the 
funds to use as quickly as possible. Since many key components of wastewater and drinking 
water systems are manufactured outside of the US, we anticipate receiving a high volume of 
waiver requests. · 

On April 28, 2009, EPA issued a process memo on Buy American implementation and how to 
obtain a waiver. Additionally, EPA is conducting a series ofwebcasts with States and the water 
community, one of which was held on May 19, 2009, to ensure that all of the requirements are 
understood, the process is clear, and that the Buy American provisions can be implemented as 
smoothly as possible. 

EPA is considering issuing national waivers in appropriate circumstances. EPA issued a national 
waiver on April 1, 2009. This waived the Buy American requirements for those projects that 
were initially financed on or after October 1, 2008 and prior to passage of ARRA on February 
17, 2009. This waiver corresponds with the ARRA provision that allows refinancing of projects 
with ARRA funds, the purpose of which was to allow projects to get underway prior to passage 
of the ARRA. 

2. Administrator Jackson, it is my understanding that the EPA has interpreted the Buy 
America provision to mean that any mixing of stimulus funds with State Revolving Fund 
money automatically requires the more restrictive Buy America provisions of the stimulus 
to apply and that US international treaty obligations including the WTO Government 
Procurement Agreement do not apply to State Revolving Fund projects. What steps are 
you taking to ensure that the more restrictive Buy America provisions of the stimulus are 
not being spread to other non-stimulus processes? 



Response: Based on the ARRA language in section 1605, which requires that American iron, 
steel, and manufactured goods be used in any project receiving ARRA funding, any project that 
is funded in whole or in part with ARRA funds must comply with the Buy American provisions. 
However, there are many situations in which major construction activities are clearly undertaken 
in segregable phases that are distinct in purpose, time, or place. In those situations, contracts or 
assistance agreements funded with non-ARRA monies would carry separate requirements and 
not be subject to the Buy American provisions. 

International trade agreements apply to procurement undertaken by signatories to the trade 
agreements. For an SRF assistance recipient to be able to meet the obligations of the Buy 
American provision by citing an international agreement, the recipient must be subject to the 
agreement. Because the overwhelming majority of assistance recipients are local governments 
that are not subject to such agreements, such agreements typically do not play a role in SRF 
projects and the Buy American requirements apply. However, if a State agency receives SRF 
assistance and is conducting the procurement, where the State agency is covered by a trade 
agreement, it would not apply the Buy American requirements to products from those countries. 
Additionally, there are 7 U.S. cities that are covered by an agreement with the European 
Communities (EC), which means that those cities would not apply the Buy American 
requirements to products from the EC Member States. 

Congressman Shuster 

Please provide in writing what EPA is doing to streamline approval processes for (other 
Agency) stimulus projects. 

Answer: EPA is ready to assist federal agencies in realizing the Recovery Act's full promise in 
a timely and responsible manner. This can best be done on a project specific basis. Our 
experience to date is that the "shovel ready projects" moving forward have already had the 
required environmental reviews and approvals. On April 20, 2009, EPA sent a letter to federal 
agencies asking them to comply with applicable environmental laws and requirements, including 
NEPA; to think about green practices (tools and best practices available on EPA recovery 
website) and to collaborate with us by letting us know their planned projects. We are committed 
to helping other agencies meet all applicable requirements, and to provide timely reviews and 
approvals as these projects move forward. 
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Thank you for your Questions for the Record to the U.S. Environmental Protection 
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U.S. Environmental Protection Agency 
Responses to Questions for the Record from the 

Enclosure 

May 19, 2010 Hearing on "Deepwater Horizon: Oil Spill Prevention and 
Response Measures, and Natural Resource Impacts" 

Before the 
House Committee on Transportation and Infrastructure 

Questions submitted by Chairman James L. Oberstar: 

(1) As you know, concerns have been expressed about the potential impacts of oil 
dispersant usage on the health and well-being of the Gulf of Mexico community. I have 
talked to scientists about how EPA can best understand the short- and long-term impacts 
of dispersant on the Gulf. They have recommended sampling the levels of chlorophyll in 
the water column, calculating the number of living and dead organisms in the water, and 
sampling for the presence of toxic chemicals from both the oil itself and the chemical 
dispersant. These scientists have also stressed the importance of knowing what is in the 
water, including the presence of spawning species that are more susceptible to toxins than 
adult species. 

May I have your commitment to ensure that this and other necessary information is 
collected so that your agency can carry out its responsibilities for protecting the health of 
the Gulf community and its resources? 

Answer: 
EPA recognizes and shares your concern regarding the potential impacts, both short and long
term, of the use oflarge quantities of dispersants during operations to contain the spill. 
Dispersants serve as an important tool to keep oil from impacting sensitive wetlands, beaches, 
and marshes. The unprecedented nature of the continuous discharge of crude oil and the threat 
that oil poses to the Gulfs sensitive coastal ecosystem required the response to utilize various 
methods of spill management strategies, practices, and technologies including containment, 
mechanical removal techniques (booming and skimming operations), and in-situ burning, before 
using dispersants. 

There are environmental tradeoffs and uncertainties associated with the widespread use of 
extraordinary quantities of dispersants. We know dispersants are generally less toxic than the 
oils they breakdown. We also know that surface use of dispersants decreases the environmental 
risks to shorelines and organisms at the surface and when used this way, dispersants breakdown 
over several days. Still, it is crucial to continue to monitor impacts to water quality or impacts to 
organisms. 

On May 10, 2010, EPA and the U.S. Coast Guard (USCG) issued a Directive requiring BP to 
implement a monitoring and assessment plan for subsurface and surface applications of 
dispersants as part of the Deepwater Horizon oil spill response. To date, the toxicity data 
generated from this monitoring does not indicate significant effects on aquatic life. Moreover, 



decreased size of the oil droplets is a good indication that, so far, the dispersant is effective. We 
are closely watching the dissolved oxygen levels, which so far remain in the normal range. EPA 
is also collecting and analyzing air, water, and sediment data for dispersant constituents and has . 
not detected any issues of concern. 

(2) During the question and answer portion of the hearing, you mentioned that the country 
was using outdated techniques and equipment to respond to the spill, which is in glaring 
contrast to the technological advances corporations have made in order to extract oil and 
natural gas resources. 

In terms of the EPA's ability to be adequately prepared and able to respond to spills in the 
future, what is EPA currently lacking? What items, options, or authorities does EPA need 
to improve its preparedness and ability to respond to oil spills in the future? 

Answer: 
The Gulf oil spill has revealed knowledge gaps associated with oil spills and response 
techniques, and their impact on human health and the environment. While it is premature to 
draw any conclusions or cost estimates, EPA, in collaboration with our federal partners (e.g. 
NOAA, US Coast Guard) should consider future research to include: 

Studies and testing to assess/ate, transport, and biodegradation of dispersant and dispersed oil. 
Research is needed to compare short- and long-term degradation of oil that is and is not 
dispersed, in varying conditions (temperature, salinity, pressure, etc.). Such research will 
address the environmental fate of the oil and dispersants, the physical transport of plumes, and 
the persistence of oil and dispersants in the environment. 

Studies to evaluate the efficacy ofdispersants. More research is needed on the short- and long
term effectiveness of dispersant use, to improve the Regional Response Team's weighing the 
environmental tradeoffs of dispersant use. As with the biodegradation studies, the dispersant 
efficacy studies should be conducted using a range of conditions such that information will be 
readily available to inform a variety of scenarios. 

Studies to evaluate inhalation hazards. We need research on the air inhalation risks of spilled 
oil, spray-applied dispersants, and dispersed oil. Air pathway research on the oil and dispersant 
products is needed to better evaluate human exposure from inhalation of these substances. 

Updated assessment methods for evaluating products. Research should be conducted to evaluate 
current methodologies and identify improved approaches to assess product efficacy and safety. 
In addition, research is also needed to develop and evaluate sustainable and "green" restoration 
approaches and innovative technologies. 

(3) As you know, under the natural resource damages provision of the Oil Pollution Act of 
1990, individuals in the Gulf of Mexico whose lives and livelihoods have been adversely 
affected by this disaster are required to make individual claims to BP or the Oil Spill 
Liability Trust Fund. However, one of the criticisms following the Exxon Valdez Spill was 
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that much of the information necessary for damaged parties to make a claim was withheld 
from the public - either by the responsible party or by the Federal government. 

What are you doing to ensure that all of the information collected by BP and the Federal 
resources agencies is made publicly available so that affected individuals can know the true 
extent of the damage caused by this disaster? 

Answer: 
EPA is committed to keeping the public informed about its response efforts. EPA posts 
monitoring and sampling data and information on our website; www.epa.gov/bpspill. EPA also 
collaborates with its federal partners to ensure that information is made public as it becomes 
available. Information is also provided to the Joint Information Center for posting on the 
Deepwater Horizon website. In addition, on May 20, 2010, EPA and the Department of 
Homeland Security (DHS) issued a joint letter directing BP to post on the internet all data and 
information regarding the Deepwater Horizon Spill. We will continue to monitor this process to 
ensure that information is released to the public in a timely fashion. 

(4) As the responsible party for the Deepwater Horizon Disaster, BP has been taking the 
lead role in attempting to control the ongoing release of oil, as well as the containment and 
cleanup of millions of gallons of oil that has been released into the environment. Because of 
the unique nature of this spill, and the depths at which the release is occurring, it appears 
that the Federal response and oversight is heavily dependent up on the accuracy of 
information being provided by the responsible party to the Federal Agencies and to the 
public. However, it also seems to me that there is a perverse incentive for the responsible 
party to be forthcoming with information that could affect the scope of its eventual liability 
for the spill. 

Has BP provided you with the information necessary for your agencies to do your Jobs--to 
protect the health and welfare of those living and working in the Gulf region? In your 
opinion, has BP met its fiduciary obligations to the American people to publicly disclose all 
it knows about the spill and the ongoing response and recovery actions? 

Answer: 
In response to the directive from EPA and the USCG dated May 10, 2010, BP has collected 
specific data to help determine the impact of the oil and dispersant released into the Gulf of 
Mexico. In addition, EPA has been collecting air, water and sediment samples for chemical 
assessment and analyzing the data independently prior to posting the information on our website. 
EPA and the USCG issued a joint Jetter on May 20, 20 I 0 directing BP to release all data and 
information regarding the Deepwater Horizon Spill. To our knowledge, BP has responded to 
these directives. EPA will continue to monitor this process to ensure that information is released 
to the public in a timely fashion. 

(5) As you are aware, a huge, hypoxic "dead zone" appears in the Gulf of Mexico every 
year, which can span up to 8,000 square miles, or roughly the size of the State of New 
Jersey. 
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Are you worried that the oil spill, including any subsurface oil plumes, will exacerbate the 
dead zone in years to come? How does EPA plan to mitigate the impact on the dead zone? 

Answer: 
The hypoxic or "dead zone" in the Gulf of Mexico is an annual temporary condition. The timing 
and location of low dissolved oxygen conditions in coastal waters is well documented. There are 
studies that link the frequency and volume of the annual oxygen depletion to increased nutrient 
inputs, which causes eutrophication in surface water. Due to the increase in nutrient loading, 
biological activity is increased, causing the consumption of available oxygen. Following the 
increase in biological growth, the resulting organic matter drops through the water column to the 
lower strata and the degradation of that material reduces oxygen levels in the lower strata. 

EPA and our federal partners are monitoring the dissolved oxygen levels in the oil spill area as 
part of the evaluation of the use of dispersants in the Gulf. Dissolved oxygen levels are one of 
the key factors used in evaluating whether to curtail subsea dispersant application. Continued 
monitoring of dissolved oxygen levels at various depths and locations will help identify potential 
areas of hypoxia. To date, dissolved oxygen levels have been within acceptable levels. EPA's 
water quality monitoring data related to the Deepwater Horizon oil spill is available at 
http://www.epa.gov/bpspill/water .html#data. 

The natural response of mobile organisms to low oxygen levels in the water will be to seek more 
oxygenated waters to inhabit. Consequently, it is important to quickly disperse the oil and to 
closely monitor dissolved oxygen levels in the spill area to minimize the impact on the mobile 
aquatic species. 

(6) It appears that the oil from the spill as well as the efforts to clean up the oil using 
dispersants and in-situ burning could impact both water and air quality. In order to assess 
those impacts, testing is needed for a number of constituents on water samples, sediment 
samples, fish-tissue samples, and air. 

Is EPA committed to completing a full suite of multi-media testing in the Gulf? Will EPA 
commit to making all of this data publicly available so that communities can make 
decisions about whether to stay or leave areas that are impacted by degraded air quality or 
degraded water quality as a result of the spill? 

Answer: 
Yes, EPA is collaborating with our federal partners on a wide range of air, water, and sediment 
sampling and monitoring efforts to fully understand the human health and environmental impacts 
associated with this spill and response efforts. To date, EPA has provided all water, air and 
sediment sampling data on a response website: www.epa.gov/bpspill. EPA will continue these 
activities throughout the emergency response and provide such assistance to our Federal partners 
beyond response, throughout the natural resource damage assessment and restoration stage, as 
needed. 
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U.S. Environmental Protection Agency 
Responses to Questions for the Record from the 

Enclosure 

May 19, 2010 Hearing on "Deepwater Horizon: Oil Spill Prevention and 
Response Measures, and Natural Resource Impacts" 

Before the 
House Committee on Transportation and Infrastructure 

Questions submitted by Chairman James L. Oberstar: 

(l) As you know, concerns have been expressed about the potential impacts of oil 
dispersant usage on the health and well-being of the Gulf of Mexico community. I have 
talked to scientists about how EPA can best understand the short- and long-term impacts 
of dispersant on the Gulf. They have recommended sampling the levels of chlorophyll in 
the water column, calculating the number of living and dead organisms in the water, and 
sampling for the presence of toxic chemicals from both the oil itself and the chemical 
dispersant. These scientists have also stressed the importance of knowing what is in the 
water, including the presence of spawning species that are more susceptible to toxins than 
adult species. 

May I have your commitment to ensure that this and other necessary information is 
collected so that your agency can carry out its responsibilities for protecting the health of 
the Gulf community and its resources? 

Answer: 
EPA recognizes and shares your concern regarding the potential impacts, both short and long
term, of the use of large quantities of dispersants during operations to contain the spill. 
Dispersants serve as an important tool to keep oil from impacting sensitive wetlands, beaches, 
and marshes. The unprecedented nature of the continuous discharge of crude oil and the threat 
that oil poses to the Gulfs sensitive coastal ecosystem required the response to utilize various 
methods of spill management strategies, practices, and technologies including containment, 
mechanical removal techniques (booming and skimming operations), and in-situ burning, before 
using dispersants. 

There are environmental tradeoffs and uncertainties associated with the widespread use of 
extraordinary quantities of dispersants. We know dispersants are generally less toxic than the 
oils they breakdown. We also know that surface use of dispersants decreases the environmental 
risks to shorelines and organisms at the surface and when used this way, dispersants breakdown 
over several days. Still, it is crucial to continue to monitor impacts to water quality or impacts to 
organisms. 

On May 10, 2010, EPA and the U.S. Coast Guard (USCG) issued a Directive requiring BP to 
implement a monitoring and assessment plan for subsurface and surface applications of 
dispersants as part of the Deepwater Horizon oil spill response. To date, the toxicity data 
generated from this monitoring does not indicate sig~ificant effects on aquatic life. Moreover, 



decreased size of the oil droplets is a good indication that, so far, the dispersant is effective. We 
are closely watching the dissolved oxygen levels, which so far remain in the normal range. EPA 
is also collecting and analyzing air, water, and sediment data for dispersant constituents and has 
not detected any issues of concern. 

(2) During the question and answer portion of the hearing, you mentioned that the country 
was using outdated techniques and equipment to respond to the spill, which is in glaring 
contrast to the technological advances corporations have made in order to extract oil and 
natural gas resources. 

In terms of the EPA's ability to be adequately prepared and able to respond to spills in the 
future, what is EPA currently lacking? What items, options, or authorities does EPA need 
to improve its preparedness and ability to respond to oil spills in the future? 

Answer: 
The Gulf oil spill has revealed knowledge gaps associated with oil spills and response 
techniques, and their impact on human health and the environment. While it is premature to 
draw any conclusions or cost estimates, EPA, in collaboration with our federal partners (e.g. 
NOAA, US Coast Guard), should consider future research to include: 

Studies and testing to assess fate, transport, and biodegradation of dispersant and dispersed oil. 
Research is needed to compare short- and long-term degradation of oil that is and is not 
dispersed, in varying conditions (temperature, salinity, pressure, etc.). Such research will 
address the environmental fate of the oil and dispersants, the physical transport of plumes, and 
the persistence of oil and dispersants in the environment. 

Studies to evaluate the efficacy of dispersants. More research is needed on the short- and long
term effectiveness of dispersant use, to improve the Regional Response Team's weighing the 
environmental tradeoffs of dispersant use. As with the biodegradation studies, the dispersant 
efficacy studies should be conducted using a range of conditions such that information will be 
readily available to inform a variety of scenarios. 

Studies to evaluate inhalation hazards. We need research on the air inhalation risks of spilled 
oil, spray-applied dispersants, and dispersed oil. Air pathway research on the oil and dispersant 
products is needed to better evaluate human exposure from inhalation of these substances. 

Updated assessment methods for evaluating products. Research should be conducted to evaluate 
current methodologies and identify improved approaches to assess product efficacy and safety. 
In addition, research is also needed to develop and evaluate sustainable and "green" restoration 
approaches and innovative technologies. 

(3) As you know, under the natural resource damages provision of the Oil Pollution Act of 
1990, individuals in the Gulf of Mexico whose lives and livelihoods have been adversely 
affected by this disaster are required to make individual claims to BP or the Oil Spill 
Liability Trust Fund. However, one of the criticisms following the Exxon Valdez Spill was 
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that much of the information necessary for damaged parties to make a claim was withheld 
from the public - either by the responsible party or by the Federal government. 

What are you doing to ensure that all of the information collected by BP and the Federal 
resources agencies is made publicly available so that affected individuals can know the true 
extent of the damage caused by this disaster? 

Answer: 
EPA is committed to keeping the public informed about its response efforts. EPA posts 
monitoring and sampling data and information on our website: www.epa.gov/bpspill. EPA also 
collaborates with its federal partners to ensure that information is made public, as it becomes 
available. Information is also provided to the Joint Information Center for posting on the 
Deepwater Horizon website. In addition, on May 20, 2010, EPA and the Department of 
Homeland Security (DHS) issued a joint letter directing BP to post on the internet all data and 
information regarding the Deepwater Horizon Spill. We will continue to monitor this process to 
ensure that information is released to the public in a timely fashion. 

(4) As the responsible party for the Deepwater Horizon Disaster, BP has been taking the 
lead role in attempting to control the ongoing release of oil, as well as the containment and 
cleanup of millions of gallons of oil that has been released into the environment. Because of 
the unique nature of this spill, and the depths at which the release is occurring, it appears 
that the Federal response and oversight is heavily dependent up on the accuracy of 
information being provided by the responsible party to the Federal Agencies and to the 
public. However, it also seems to me that there is a perverse incentive for the responsible 
party to be forthcoming with information that could affect the scope of its eventual liability 
for the spill. 

Has BP provided you with the information necessary for your agencies to do your Jobs--to 
protect the health and welfare of those living and working in the Gulf region? In your 
opinion, has BP met its fiduciary obligations to the American people to publicly disclose all 
it knows about the spill and the ongoing response and recovery actions? 

Answer: 
In response to the directive from EPA and the USCG dated May 10, 2010, BP has collected 
specific data to help determine the impact of the oil and dispersant released into the Gulf of 
Mexico. In addition, EPA has been collecting air, water and sediment samples for chemical 
assessment and analyzing the data independently prior to posting the information on our website. 
EPA and the USCG issued a joint letter on May 20, 2010 directing BP to release all data and 
information regarding the Deepwater Horizon Spill. To our knowledge, BP has responded to 
these directives. EPA will continue to monitor this process to ensure that information is released 
to the public in a timely fashion. 

(5) As you are aware, a huge, hypoxic "dead zone" appears in the Gulf of Mexico every 
year, which can span up to 8,000 square miles, or roughly the size of the State of New 
Jersey. 

3 



Are you worried that the oil spill, including any subsurface oil plumes, will exacerbate the 
dead zone in years to come? How does EPA plan to mitigate the impact on the dead zone? 

Answer: 
The hypoxic or "dead zone" in the Gulf of Mexico is an annual temporary condition. The timing 
and location of low dissolved oxygen conditions in coastal waters is well documented. There are 
studies that link the frequency and volume of the annual oxygen depletion to increased nutrient 
inputs, which causes eutrophication in surface water. Due to the increase in nutrient loading, 
biological activity is increased, causing the consumption of available oxygen. Following the 
increase in biological growth, the resulting organic matter drops through the water column to the 
lower strata and the degradation of that material reduces oxygen levels in the lower strata. 

EPA and our federal partners are monitoring the dissolved oxygen levels in the oil spill area as 
part of the evaluation of the use of dispersants in the Gulf. Dissolved oxygen levels are one of 
the key factors used in evaluating whether to curtail subsea dispersant application. Continued 
monitoring of dissolved oxygen levels at various depths and locations will help identify potential 
areas of hypoxia. To date, dissolved oxygen levels have been within acceptable levels. EPA's 
water quality monitoring data related to the Deepwater Horizon oil spill is available at 
http://www.epa.gov/bpspill/water.html#data. 

The natural response of mobile organisms to low oxygen levels in the water will be to seek more 
oxygenated waters to inhabit. Consequently, it is important to quickly disperse the oil and to 
closely monitor dissolved oxygen levels in the spill area to minimize the impact on the mobile 
aquatic species. 

(6) It appears that the oil from the spill as well as the efforts to clean up the oil using 
dispersants and in-situ burning could impact both water and air quality. In order to assess 
those impacts, testing is needed for a number of constituents on water samples, sediment 
samples, fish-tissue samples, and air. 

Is EPA committed to completing a full suite of multi-media testing in the Gulf! Will EPA 
commit to making all of this data publicly available so that communities can make 
decisions about whether to stay or leave areas that are impacted by degraded air quality or 
degraded water quality as a result of the spill? 

Answer: 
Yes, EPA is collaborating with our federal partners on a wide range of air, water, and sediment 
sampling and monitoring efforts to fully understand the human health and environmental impacts 
associated with this spill and response efforts. To date, EPA has provided all water, air and 
sediment sampling data on a response website: www.epa.gov/bpspill. EPA will continue these 
activities throughout the emergency response and provide such assistance to our Federal partners 
beyond response, throughout the natural resource damage assessment and restoration stage, as 
needed. 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, D.C. 20460 

The Honorable Fred Upton 
Chairman 
Committee on Energy and Commerce 
U. S. House of Representatives 
Washington, D.C. 20515 

Dear Mr. Chairman: 

MAY 2 7 2011 OFFICE OF CONGRESSIONAL ANO 
INTERGOVERNMENTAL RELATIONS 

Thank you for your letter of May 9, 2011 in which you request extensive information, and certain 
specific documents, regarding the Environmental Protection Agency's (EPA's) recent and pending new 
rules that impact the electric power sector. We appreciate your interest in these important air quality 
rules. 

The EPA is committed to providing you with the information necessary to satisfy the Committee's 
oversight activities to the extent possible, consistent with Constitutional and statutory obligations. Let 
me assure you that this request is a high priority, and work on it is currently in progress. However, 
because of the expansive nature of the request, EPA will need additional time to respond. 

Again, thank you for your letter. If you have any questions about this, please contact me or your staff 
may call Tom Dickerson of my staff at (202) 564-3638. 

cc: The Honorable Henry A. Waxman 
Ranking Member 

Arvin Ganesan 
Deputy Associate Administrator 

for Congressional Affairs 

Internet Address (URL) • http://www.epa.gov 
Recycled/Recyclable •Printed with Vegetable Oil Based Inks on Recycled Paper (Minimum 25% Postconsumer) 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, D.C. 20460 

The Honorable Cliff Steams 
Chairman 

MAY 2 7 2011 

Subcommittee on Oversight and Investigations 
Committee on Energy and Commerce 
U.S. House of Representatives 
Washington, D.C. 20515 

Dear Mr. Chairman: 

OFFICE OF CONGRESSIONAL AND 
INTERGOVERNMENTAL RELATIONS 

Thank you for your letter of May 9, 2011 in which you request extensive information, and certain 
specific documents, regarding the Environmental Protection Agency's (EPA's) recent and pending new 
rules that impact the electric power sector. We appreciate your interest in these important air quality 
rules. 

The EPA is committed to providing you with the information necessary to satisfy the Subcommittee's 
oversight activities to the extent possible, consistent with Constitutional and statutory obligations. Let 
me assure you that this request is a high priority, and work on it is currently in progress. However, 
because of the expansive nature of the request, EPA will need additional time to respond. 

Again, thank you for your letter. If you have any questions about this, please contact me or your staff 
may call Tom Dickerson of my staff at (202) 564-3638. 

cc: The Honorable Diana DeGette 
Ranking Member 

Sin~ 

Arvm Ganesan 
Deputy Associate Administrator 

for Congressional Affairs 

Internet Address (URL) • http://www.epa.gov 
Recycled/Recyclable •Printed wtth Vegetable Oil Based Inks on Recycled Paper (Minimum 25% Postconsumer) 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. 20460 

The Honorable Ed Whitfield 
Chairman 
Subcommittee on Energy and Power 
Committee on Energy and Commerce 
U.S. House of Representatives 
Washington, D.C. 20515 

Dear Mr. Chairman: 

MAY 2 7 2011 OFFICE OF CONGRESSIONAL AND 
INTERGOVERNMENTAL RELATIONS 

Thank you for your letter of May 9, 2011 in which you request extensive information, and certain 
specific documents, regarding the Environmental Protection Agency's (EPA's) recent and pending new 
rules that impact the electric power sector. We appreciate your interest in these important air quality 
rules. 

The EPA is committed to providing you with the information necessary to satisfy the Subcommittee's 
oversight activities to the extent possible, consistent with Constitutional and statutory obligations. Let 
me assure you that this request is a high priority, and work on it is currently in progress. However, 
because of the expansive nature of the request, EPA will need additional time to respond. 

Again, thank you for your letter. If you have any questions about this, please contact me or your staff 
may call Tom Dickerson of my staff at (202) 564-3638. 

cc: The Honorable Bobby L. Rush 
Ranking Member 

Sincerely, 

Arvm Ganesan 
Deputy Associate Administrator 

for Congressional Affairs 

Internet Address (URL) • http://www.epa.gov 
Recycled/Recyclable •Printed with Vegetable Oil Based Inks on Recycled Paper (Minimum 25% Postconsumer) 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. 20460 

The Honorable Fred Upton 
Chairman 

JUL 2 7 2011 

Committee on Energy and Commerce 
U.S. House of Representatives 
Washington, D.C. 20515 

Dear Mr. Chairman: 

DEPUTY AOMINISTRA TOR 

Thank you for your letter of May 9, 2011 to Administrator Lisa Jackson requesting information 
relating to recent and pending new EPA rules affecting the electric power sector. I am pleased to 
respond on Administrator Jackson's behalf. 

As you know, the EPA is in the process of developing a series of rules - under the Clean Air Act 
(CAA), the Clean Water Act (CWA), and the Resource Conservation and Recovery Act (RCRA) 
- to protect public health and the environment from pollution produced by power plants. On July 
6, 2011, the EPA promulgated the Cross-State Air Pollution Rule to protect public health and 
help States meet air quality standards. Three other rules have been proposed, but not yet 
finalized, including the long-overdue Mercury and Air Toxics Standards for power plants under 
section 112 of the CAA, standards for power plant cooling water intake systems under section 
3 l 6(b) of the CWA, and standards for disposal of coal combustion residuals under RCRA. In 
addition, the EPA has committed to proposing New Source Performance Standards for 
greenhouse gas emissions from power plants by September 30 of this year. 

Collectively, these rules will achieve major public health and environmental benefits for 
Americans that are significantly greater than the costs. For example in a single year (2014), the 
Cross-State Air Pollution Rule alone is projected to produce benefits valued at $120 billion to 
$280 billion and to avoid: 

• Up to 34,000 premature deaths 
• 15,000 heart attacks 
• 400,000 cases of aggravated asthma 
• 19,000 cases of acute bronchitis 
• 19,000 hospital and emergency room visits 
• Over 1.8 million days when people miss work or school 

Internet Addreaa (URL) • http://Www epa.go11 
Rccych~d/Rocyc1atllo • Printed wi1h Vegetable Oil Based Inks on 100% Postconsumer, Process Chk>rine Free Recycled Paper 



Jn developing these rules affecting the power sector, the EPA has focused on identifying any 
potential adverse impact on electric reliability. Reliability impacts have been analyzed in the 
Regulatory Impact Analyses that the EPA has conducted for the air and water rules it has 
proposed thus far, and the Agency will build upon these analyses as it finalizes power sector 
regulations. These analyses project that the EPA's rules will result in only a modest level of 
retirements - of older, dirtier, less efficient power plants - and that these retirements are not 
expected to have an adverse impact on electric generation resource adequacy. The EPA has 
benefited from discussions with the Department of Energy and the Federal Energy Regulatory 
Commission with regard to electric reliability issues and has incorporated information from the 
North American Electric Reliability Corporation (NERC) into its rulemakings. 

As you know, a variety of other entities have published analyses of the impacts of the Agency's 
rules affecting the power sector over the course of the past year. I would like to take advantage 
of this opportunity to briefly summarize this external work. 

Jn August 2010, the Analysis Group released a report commissioned by several utilities on the 
reliability impacts of the Transport Rule and Mercury Air Toxics Standard. Their analysis 
concluded that the "electric industry is well-positioned to comply with EPA 's proposed air 
regulations without threatening electric system reliability. " This month, they updated that report 
based on the actual Mercury Air Toxics Standard proposal, recent financial statements from 
industry, and recent activity in the markets for additional electricity capacity. This update 
"reaffirms the major conclusion of the prior report that the electric industry can comply with 
EPA 's air pollution rules without threatening electric system reliability provided that EPA, the 
industry and other agencies take practical steps to plan for the implementation of these rules and 
adopt appropriate regulatory approaches. "1 

The EPA is aware of other industry studies suggesting, contrary to the EPA and other groups' 
analyses, that these rules will result in substantial power plant retirements that will have adverse 
effects on electric reliability in some regions of the country. While the particulars of these 
analyses differ, in general they share a number of serious flaws that call their conclusions into 
question: 

• First, these studies often make assumptions about the requirements of the EPA rules that 
are inconsistent with, and dramatically more expensive than, the EPA's actual proposals. 

• Second, in reporting the number of retirements, many analyses fail to differentiate 
between plant retirements attributable to the EPA rules and inefficient and costly plants 
that that are already scheduled for retirement because owners make the business 
decisions not to pay to clean up their emissions. 

• Third, many analyses do not account for the whole host of tools, including new 
generation, demand response, energy efficiency, transmission upgrades and energy 
storage, that can be used to maintain reliability. 

For example, the NERC report released last fall attributed the "greatest potential impact" to the 
not·yet-proposed section 316(b) cooling water intake rule. The analysis incorrectly assumed that 

1 Analysis Group, June 2011, "Ensuring a Clean, Modem, Electric Generating Fleet while Maintaining Electric 
System Reliability" (emphasis added). 



in order to deal with the entrainment aspects of cooling water withdrawal, the EPA' s rule would 
require installation of cooling towers at virtually all existing power plants. This assumption alone 
accounts for up to 40 gigawatts of projected retirements in the NERC report, and several other 
studies share this same assumption. In reality, the proposed rule requires a plant-by-plant 
determination of appropriate technology for entrainment by permitting authorities (mostly States) 
and requires these authorities to take costs and impacts on electric reliability into account. 
Because the now proposed 316(b) rule is based on site-specific decisions to determine if cooling 
towers are appropriate, it is not possible to predict how much capacity will be affected, but it will 
clearly be much less than originally predicted. Moreover, industry has applauded this flexible, 
site-specific approach. The NERC report also failed to include many relevant response measures 
available to States, State Public Utility Commissions, and utilities, and relied on an out-of-date 
long-term reliability assessment2 (also done by NERC) that understated future electric generating 
capacity slated to come online and overstated future growth in electricity demand. 

We also understand that staff of the Federal Energy Regulatory Commission (FERC) prepared a 
draft internal analysis around the same time as the NERC report was released. Based on the brief 
discussions my staff had with FERC staff about this analysis last year, the analysis appeared to 
have many of the same limitations described above. Among other issues, it was developed before 
the EPA proposed most of the rules in question and assumed some requirements that were far 
more stringent that what the EPA actually proposed. For instance, like the NERC study, it 
appeared to assume that the EPA' s 3 I 6(b) cooling water intake rule would require installation of 
expensive cooling towers at most or all existing power plants. In addition, unlike the analyses 
that the EPA does in support of its rules, which take account of the actual economics that govern 
decisions at the plant in relation to local power markets, the draft FERC staff analysis was based 
on subjective judgments about the importance of various factors, greatly undermining its 
accuracy. These observations should in no way be taken as criticisms of FERC, but rather as an 
acknowledgment of the limitations of this particular draft analysis, which was based on very 
limited information. The EPA has benefited from its interactions with FERC and will continue to 
work the Commission so that we can jointly assess and address any potential localized reliability 
concerns. 

The most recent analysis conducted on these issues is last month's report by the Bipartisan 
Policy Center. That report identified a variety of significant flaws in many of the previous 
industry studies of reliability and concluded that "scenarios in which electric system reliability is 
broadly affected are unlikely to occur."3 I am providing a copy of that report as an attachment. 

Finally, although the EPA's analyses and other recent analyses that reflect our proposed 
rules indicate that significant adverse impacts on electric reliability are highly unlikely, 
there are multiple tools to address any such issues should they arise in a particular, 
localized case. As a letter EPA received in March from several utilities emphasized, "If 
there are specific local reliability concerns, state and federal regulators have an array of 
tools to moderate impacts on the electric system, where necessary." 

2 http:/lwww.nerc.com/page.php?cid=4%7C61 
3 Bipartisan Policy Center, June 2011, "Environmental Regulation and Electric System Reliability" 



Detailed responses to your specific questions and requests are provided in the enclosures. Again, 
thank you for your letter. Please contact me with any questions, or your staff may contact Tom 
Dickerson in the EPA's Office of Congressional and Intergovernmental Affairs at (202) 564-
3638. 

Enclosures 

cc: The Honorable Henry A. Waxman 
Ranking Member 

Bob Perciasepe 



Responses to Information Requests 

1. On January 12, 2010, Administrator Jackson released a memorandum to all EPA 
employees announcing seven priorities for the agency. One of these priorities was 
"Improving Air Quality," and she stated: "EPA will develop a comprehensive strategy for 
a cleaner and more efficient power sector, with strong but achievable emission reduction 
goals for S02, NOx, mercury and other air toxics." 

a. Has EPA developed a comprehensive strategy? If yes, provide a copy of the 
document(s) reflecting that strategy. 

The EPA's strategy for a cleaner more efficient power sector is laid out in the preamble for the 

proposed Transport Rule (later finalized as the Cross-State Air Pollution Rule), Section Ill. E, 

''Anticipated Rules Affecting the Power Sector." (See: http://www.gpo.gov/fdsys/pkg/FR-20 I 0-

08-02/pdf/2010-17007.pdf#page=I.) In it, the EPA discusses the comprehensive requirements 

that will yield substantial health and environmental benefits that can be achieved while 
maintaining a reliable and affordable supply of electric power across the economy. As we say in 

the preamble, the rules under the CAA will substantially reduce the emissions of S02, NOX, 

mercury, and other air toxics. To the extent that the Agency has the legal authority to do so while 

fulfilling its obligations under the Act and other relevant statutes, the Agency will also 

coordinate these utility-related air pollution rules with upcoming regulations for the power sector 
from the EPA 's Office of Water (OW) and its Office of Resource Conservation and Recovery 

(ORCR). The EPA expects that this comprehensive set of requirements will yield substantial 
health and environmental benefits for the public, benefits that can be achieved while maintaining 

a reliable and affordable supply of electric power across the economy. In developing and 

promulgating these rules, the Agency will be providing the power industry with a much clearer 
picture of what the EPA will require of it in the next decade. In addition to promulgating the 

rules themselves, the Agency will engage with other federal, state and local authorities, as well 

as with stakeholders and the public at large, with the goal of fostering investments in compliance 
that represent the most efficient and forward-looking expenditure of investor, shareholder, and 

public funds, resulting, in tum, in the creation of a clean, efficient, and completely modem power 

sector. 

b. Has EPA prepared any analysis of the effect of this coordinated power sector effort 
on jobs, the economy, or the competitiveness of U.S. industry? If yes, provide any such 
analysis. 

The EPA does a regulatory impact assessment (RIA) that includes information on the economic 
impacts of all major regulations. 



• The RIA for the final Cross-State Air Pollution Rule (originally proposed as the 
Transport Rule) can be found on the EPA's website at: 

http://www.epa.gov/airtransport/pdfs/FinalRIA.pdf. 

• The RIA for the proposed Mercury and Air Toxics Standards Rule can be found at: 
http://www.epa.gov/ttn/ecas/regdata/RIAs/ToxicsRuleRlA.pdf. 

• The RIA for the proposed Cooling Water Intake Rule can be found at: 
http://water.epa.gov/lawsregs/lawsguidance/cwa/316b/upload/econandbenefits.pdf. 

• The RIA for the proposed Coal Combustion Residue Rule can be found at: 

http://www.regulations.gov/#!documentDetail;O=EPA-HQ-RCRA-2009-0640-0003. 

c. Has EPA prepared any analysis of the impact of greenhouse gas (GHG) 
regulation on the regulation of criteria pollutants and air toxics? If yes, provide any 
such analysis. 

The EPA has not yet done an analysis of the New Source Performance Standard for greenhouse 
gases because the content of the rule is under consideration and it has not been proposed. 

2. EPA has adopted and is piano ing to adopt a series of regulations affecting the electric 
utility industry. These rules include the proposed Transport Rule announced in July 2010 
and planned additional transport rules to address revised air quality standards; the 
proposed utility national emissions standards for hazardous air pollutants and new 
standards of performance announced, in March 2011; GHG regulations including GHG 
New Source Performance Standards for power plants which EPA plans to propose in July 
2011; the proposed coal ash rule announced in June 2010; National Ambient Air Quality 
Standards (NAAQS) for ozone, particulate matter, sulfur dioxide (S02), and nitrogen 
dioxide (N02); and the cooling water intake structures rule announced in March 2011 
under Section 316 of the Clean Water Act. 

a. Has EPA undertaken any analysis of the cumulative impacts of all of these 
regulations together with other regulation that EPA has adopted on the energy 
sector? If yes, provide a copy of all such analyses. 

The EPA' s general practice when analyzing a new rule is to incorporate into the modeling the 
effects of previously finalized rules. In certain circumstances, the EPA also includes the effects 
of proposed rules. For example, the analysis of the proposed MA TS rule included the effects of 
the proposed Transport Rule (which has now been finalized as the Cross-State Air Pollution 
Rule). The EPA has also prepared several peer-reviewed analyses of the cumulative cost and 
benefits impacts of Clean Air Act programs. Most recently, this year the EPA released such an 
analysis of post-1990 Clean Air Act programs. Results of that analysis show benefits of these 



programs, including the Title III programs, exceed their costs by a wide margin and at limited 
impact to affected industries. For more information, please refer to: 
http://www.epa.gov I oar/ sect8 I 2/prospecti ve2. htm I. 

b. Has EPA undertaken any analysis of the potential cumulative impacts of these 
regulations, on the energy sector, on domestic manufacturing and energy-intensive 
and trade-exposed industries, including but not limited to the chemicals, glass, iron 
and steel, cement, aluminum, metal casting, and pulp and paper industries? If yes, 
provide a copy. 

The EPA performs an assessment of the economic impacts of all major regulations. Once a 
regulation has been proposed it becomes part of the baseline against which future regulations are 
analyzed. The Regulatory Impact Analyses (RIAs) for the proposed Mercury Air Toxics 
Standards (MA TS) Rule and the final Cross-State Air Pollution Rule provide extensive 
information about the costs and benefits of these individual proposed or final rules. For example, 
this information includes estimated costs for electric generating units to comply with the 
proposed regulations, and electricity price estimates for electricity consumers. The MA TS 
analysis includes both the proposed MATS and the proposed Transport Rule, since the Transport 
Rule proposal (later finalized as the Cross-State Air Pollution Rule) was included in the baseline. 
The analyses for each proposed or final rule can be found at: 
http://www.epa.gov/ttnecas I /ria .htm I. 

Similarly, the RIA for the 316(b) rulemaking examined the impacts of that rule on the energy 
and certain manufacturing sectors. See the supporting document, Economic and Benefits 
Analysis.for Proposed Section 316(b) Existing Facilities Rule, in particular, Chapters 4, 5 and 6. 
The document can be found at: 
http ://water .epa. gov /la wsregs/laws gu idance/cwa/3 l 6b/ upload/ econandbenefits .pdf. 

The RIA for the Coal Combustion Residues proposed rule includes an estimate of the impact of 
the rule on 13 industries that use coal combustion residues. That RIA can be found at: Document 
ID nr. EPA-HQ-RCRA-2009-0640-0003, at: 
http://www.regulations.gov. 

The EPA will continue to analyze the combined impacts of power plant regulations by 
incorporating previously finalized rules into the baseline of regulatory impact analyses. This 
allows the public to understand the specific impacts of the proposed rule and the overall picture 
for the power sector and affected industries. The EPA has also prepared a peer-reviewed analysis 
of the cumulative cost and benefits impacts of Clean Air Act programs in 2020 for regulations 
imposed as of late 2005. Results of that analysis show benefits of these programs, including the 
Title III programs, exceed their costs by a wide margin and at limited impact to affected 
industries. For more information, please refer to: 
http://www.epa.gov/oar/sect8 l 2/prospecti ve2.htm I. 



c. Has EPA consulted with North American Electric Reliability Corporation 
(NERC), or any regional entity, on issues related to electric reliability? If yes, 
describe the consultation including the context in which the consultation occurred, 
the date on which it occurred, issues discussed, and conclusions drawn. 

NERC conducted courtesy briefings to stakeholders, including the EPA, to discuss their "2010 
Special Reliability Scenario Assessment: Resource Adequacy Impacts of Potential U.S. 
Environmental Regulations," and outlined preliminary results of the draft report. Their outreach 
took place prior to the report's release in October of2010. The EPA uses NERC information and 
data extensively when conducting detailed power sector analyses and has incorporated numerous 
assumptions and data parameters into the Integrated Planning Model (IPM), which is used by the 
EPA to support certain regulations affecting the power sector. These parameters and 
assumptions include: 

• Representation ofNERC regions. 
• NERC's forecasts of peak energy demand, by region. 
• NERC's annual joint limits to the transmission capabilities between model regions. 
• NERC's assessment of power plant "availability." 
• NERC's reserve margin requirements. 
• Facility level data, taken from NERC Electricity Supply and Demand database. 

More detail on these assumptions can be found in the documentation for IPM on EPA's website: 
http://www.epa.gov/airmarkets/progsregs/epa-ipm/BaseCasev41 O.html#documentation 

3. In the proposed Transport Ru le, 2 EPA included a discussion of "Rules Affecting the 
Power Sector," and stated that: "The rules under the CAA will substantially reduce the 
emissions of S02, NOx, mercury, and other air toxics. To the extent that the Agency has the 
legal authority to do so while fulfilling its obligations under the Act and other relevant 
statutes, the Agency will also coordinate these utility-related air pollution rules with 
upcoming regulations for the power sector from EPA's Office of Water (OW) and its Office 
of Resource Conservation and Recovery (ORCR)." 

a. Describe any efforts EPA has made to coordinate these power sector rules and 
provide documentation reflecting such efforts. 

The EPA's regulatory development process features the use ofworkgroups that include staff 
from interested offices from across the agency. Staff and managers from the air, water and waste 
offices are involved in development of the power plant rules. The following is a link to a 
description of the EPA's regulatory development process: 
http://www.epa.gov/ttnecas 1 /econdata/Rmanual2/3. l .html. 



b. Has EPA prepared any analyses of the cumulative impacts of these rules on the 
U.S. economy, jobs and/or the competitiveness of U.S. businesses? If yes, provide 
copies of all such analyses. If not, state whether EPA plans to prepare such an 
analysis and when it will be prepared. 

As explained above, the EPA performs an assessment of the economic impacts of all major 
regulations. Once a regulation has been proposed it becomes part of the baseline against which 
future regulations are analyzed. The RIA for the proposed Mercury Air Toxics Rule and 
Transport Rule provide information on the job impacts of the individual proposed rules. For 
example, this information includes estimated job losses in certain sectors of the economy and job 
gains due to installation of pollution control equipment and associated materials. The analyses 
for each of these proposed rules can be found at: http://www.epa.gov/ttnecasl/ria.html. As 
indicated in the response to question 2.b., above, the EPA also has analyzed the impacts of the 
3 l 6(b) rulemaking on the economy and jobs. 

The EPA will continue to analyze the combined impacts of power plant regulations by 
incorporating previously finalized rules into the baseline of regulatory impact analyses. This 
allows the public to understand the specific impacts of the proposed rule and the overall picture 
for the economy and affected industries. The EPA has also prepared a peer-reviewed analysis of 
the cumulative impacts of Clean Air Act programs in 2020 for regulations imposed as of late 
2005 including impacts on the US economy. Results of this analysis show that the impacts on the 
U.S. economy are small, and that the impact on affected industries is limited. For more 
information, please 
refer to: 
http://www.epa.gov/oar/sect8 I 2/prospcctive2.html. 

c. Has EPA prepared any analyses of the cumulative impacts of these rules on the 
coal industry, coal producing states, and/or states that rely primarily on coal for 
generation of electricity? If yes, provide copies of all such analyses. If not, state 
whether EPA plans to prepare such an analysis and when it will be prepared. 

The RIAs for the EPA's rules look closely at the effect on the coal industry, coal producing 
states, and states that rely primarily on coal for generation of electricity. The EPA uses the 
Integrated Planning Model (IPM), which provides a detailed framework and includes a 
painstaking bottom-up assessment for coal, including coal supply estimates and demand regions 
(84 coal supply curves), coal quality characteristics, assignment of coals to power plants, the coal 
transportation network, and also reflects coal exports, imports, and non-electric sector demand. 
EPA 's recently proposed Mercury and Air Toxics Standards (MATS) for power plants includes a 
thorough impact assessment for coal of both the proposed MA TS and the proposed Transport 
Rule, since the Clean Air Transport Rule proposal was included in the baseline. 

More detail on EPA's coal assumptions can be found in Chapter 9 of the documentation for IPM 
on EPA's website: 



http://www.epa.gov/airmarkets/progsregs/epa-ipm/BaseCasev4 I 0.html#documentation 

4. Has EPA consulted at any time since January 2009 with the Federal Energy Regulatory 
Commission, Department of Energy, Council on Environmental Quality, Office of 
Management and Budget, or any other federal agency or department on issues regarding 
the potential impacts of its GHG or other power sector rules referenced above on electricity 
reliability? If yes: 

a. Describe each consultation, including where it occurred, the date on which it 
occurred, and the participating agencies. 

b. Describe in detail the outcome of those consultations. 

c. Provide all documents relating to those consultations. 

A list of meetings involving the EPA and one or more of these entities at which electric 
reliability issues relating to the EPA 's power sector rules were discussed is provided in Appendix 
A. Documents related to these meetings are provided in the enclosed CD and are listed in 
Appendix A. 

5. Is EPA participating in any interagency task forces or other working groups to address 
issues related to the impacts of EPA's power sector rules on electric reliability? If so, 
provide a detailed response including but not limited to: 

a. The members of the interagency task force(s) or working group(s); 
b. When the interagency task force(s) or working group(s) were formed; 
c. The statutory authority under which the task force(s) or working group(s) have 
been formed; 
d. The dates on which the task forces or agencies have met to address issues related 
to the impacts of EPA's power sector rules on electric reliability; and, 
e. Any minutes, communications or other documentation relating to the work of the 
task force(s) or working group(s). 

No, the EPA is not participating in any formal interagency task forces or other working groups of 
this nature. The response to question 4 above identities meetings that EPA staff have had with 
staff from FERC, DOE, and CEQ with regard to electric reliability issues related to EPA 
regulations. 

6. What emergency authority exists to waive environmental regulations if they threaten 
electric reliability? To the extent such authority exists, what is EPA's role in 



decisionmaking to invoke that authority, and how would EPA coordinate with other 
relevant agencies? 

The Clean Air Act provides a range of tools to ensure the protection of public health and 
compliance with environmental regulation while maintaining a reliable electric supply. Many of 
these tools have been previously employed to address electric reliability concerns. 

Perhaps most directly relevant to electric reliability concerns is the flexibility provided by the 
Clean Air Act's enforcement provision, Section 113. While this provision does not specifically 
address electric reliability, as discussed in response to question 7, it does provide the 
Administrator with significant discretion in enforcement of the Act, which has been exercised 
previously to address reliability issues. Section 113 provides the EPA (and delegated authorities) 
with a broad toolkit that can be used separately from, or in conjunction with, other authorities 
available to the EPA and other agencies. Pursuant to Section I 13, the EPA may use its 
enforcement authorities to craft a case-specific administrative order or civil judicial settlement 
(in the latter instance working with the Department of Justice) to bring a source into compliance 
in a manner that maintains the reliability of the electric grid. 

In using its Section 1 l 3 authorities and evaluating compliance requirements, the EPA has a long 
history of working closely with other agencies and key stakeholders. On future matters where 
electric reliability may be an issue, the EPA would expect to work on a case-by-case basis with 
sources with direct compliance obligations and oversight agencies with responsibility to assure a 
reliable supply of electricity, such as: State Public Utility Commissions, State environmental 
agencies, Regional Transmission Organizations, Independent System Operators, the North 
American Electric Reliability Corporation, the Federal Energy Regulatory Commission (FERC) 
and the Department of Energy (DOE). 

In addition, other sections of the Clean Air Act incorporate flexibility mechanisms that may be 
relevant. For example, Section 1 lO(f) establishes a process by which a Governor may petition the 
President to determine that a "national or regional energy emergency exists of such severity" that 
.suspension of any part of a State Implementation Plan (SIP) and certain acid rain-related 
requirements may be necessary and other means of responding to the energy emergency may be 
inadequate. Upon issuance of the determination by the President, a Governor may suspend 
applicability of SIP or certain acid-rain requirements to a source if the Governor finds that a 
temporary energy emergency involving high levels of unemployment or loss of energy supply to 
residential dwellings exists in the vicinity of the source and such unemployment or loss can be 
alleviated by the emergency suspension. The Administrator of the EPA may disapprove a 
suspension if she determines that it does not meet the requirements of section 11 O(t)(2). Any 
such suspension is limited to a maximum of four months. 

Section I 12 of the Clean Air Act provides that existing sources subject to standards to control 
hazardous air pollutants must comply with those standards as expeditiously as practicable, not to 
exceed three years from the effective date of the regulations. However, if a source is unable to 
comply within three years, the permitting authority, may grant an extension for up to a one year 
if such time is necessary for the installation of controls. This provision does not address electric 
reliability per se, but provides flexibility that may be relevant in this area. 



The enforcement authorities under Section 309 of the Clean Water Act likewise provide 
flexibility to ensure that the environmental objectives and requirements of the statute can be 
achieved without compromising electric reliability. In the event that a permittee is unable to meet 
statutory or permit requirements immediately, the EPA may issue a compliance order, or enter 
into a civil judicial settlement (in the latter instance working with the Department of Justice) to 
bring a source into compliance with these requirements in a reasonable time. 

Your letter references the EPA 's forthcoming standards under Section 316(b) of the Clean Water 
Act for cooling water intake structures at power plants and at other industrial facilities. The 
EPA 's proposed rule would expressly require the permitting authority to consider local energy 
reliability concerns in establishing site-specific standards on cooling water intake structures. In 
addition, even where closed-cycle cooling is required, the proposed regulations provide the 
permit writer with the discretion to consider energy reliability and latitude in establishing a 
compliance schedule. Finally, the Clean Water Act authorizes the EPA to consider energy 
impacts in establishing technology-based effluent limitations guidelines and standards for 
categories of direct and indirect dischargers, including power plants, under Sections 301, 304, 
306 and 307 of the Act. 

7. In the past, has EPA exercised emergency authority to waive environmental regulations 
to ensure reliability of energy supply? If yes, please identify each such instance, including 
the dates, facilities involved and the nature of the action taken by EPA. 

The EPA has a history of working with other regulatory agencies, States and the regulated 
community to ensure that critical power plants can operate when needed to resolve reliability 
issues and avoid power outages. The following examples document some of the EPA's actions in 
this regard. 

During the 2001 energy shortfall in the West, in response to various State proclamations of 
emergency and orders from energy regulatory agencies, the EPA worked with the States, 
Independent System Operators and local air pollution agencies to formulate case-specific 
approaches that allowed critical projects to move forward quickly in order to minimize 
likelihood of blackouts. These approaches took the form of orders that acknowledged the 
violation of state air pollution limits and other requirements, in instances where sources were 
employing, or agreed to employ, appropriate air pollution-minimizing control technologies. In 
most of these agreements, sources also agreed to come into full compliance by a date certain, and 
in most cases agreed to specific emission limits during the noncompliant periods and to conduct, 
or to fund, environmentally beneficial projects and/or to purchase allowances that would offset 
pollution emitted during the time that the source was out of compliance. 

More recently. the EPA has used its enforcement tools to address reliability issues that might 
arise when plants are temporarily shut down in order to install emissions controls and to ensure 
reliable operation. In 2005 and 2006, the EPA worked with DOE, FERC, the District of 
Columbia Public Service Commission (DCPSC), the Virginia Department of Environmental 
Quality (VADEQ), and Mirant Potomac River LLC (Mirant) to assess Mirant's impact on the 



Clean Air Act's National Ambient Air Quality Standards (NAAQS) and allow continued 
operation of its generating units at a level that both ensured electric reliability and minimized 
emissions of air pollutants. In response to an unexpected and sudden shutdown by Mirant of 
generating units to address NAAQS concerns, DOE ordered the utility to immediately restart and 
operate and promptly sought the EPA consultation and involvement. Together, the EPA and 
DOE and the aforementioned entities resolved the matter through a number of steps that included 
a short-term informal agreement and formal administrative orders by the EPA and DOE that each 
accounted for the parallel authority of the other. The EPA order, which is provided on the 
enclosed CD, established a set of operating limitations and procedures designed to both protect 
air quality and provide the company with the operating flexibility needed to ensure reliable 
electrical service. 

In 2008, the EPA entered into the attached consent decree with American Electric Power (AEP) 
that required the installation of pollution controls in AEP's eastern fleet of coal-fired generating 
units. To address AEP's concern that then unknown and unknowable factors might create a 
situation in which temporary removal of a unit from service for control installation could create a 
serious reliability problem, the EPA included specific language in the consent decree to excuse, 
under specific circumstances, strict compliance due to such events as failure by a permitting 
authority to issue a necessary permit and orders by regulatory and governmental authorities, 
acting under and authorized by applicable law, to operate a unit. 

Importantly, such approaches must follow a narrow set of principles, so that the protections 
afforded by our nation's public health and environmental laws are not abrogated. By way of 
illustration of such principles, included in the enclosed CD is a memo from the Sylvia Lowrance, 
Acting Assistant Administrator for Enforcement and Compliance Assurance that guided the 
approach the EPA used during the 2001 period. 

In addition, during the late 1970s, President Carter issued several determinations under section 
11 O(f) of the Clean Air Act that regional energy emergencies existed, thereby allowing 
Governors in the affected States to suspend applicability of certain regulatory requirements to 
sources in those areas. For example, in February 1979, the Florida Governor sought a suspension 
on behalf of Florida Power & Light and other utilities because of limited availability of low
sulfur oil needed to meet emission limits in Florida's State Implementation Plan (SIP). President 
Carter issued a determination that a regional energy emergency existed, and the Governor 
suspended portions of portions of the SIP to allow the utilities to bum higher sulfur oil. See 44. 
Fed. Reg. 21,245 (April 6, 1979). President Carter also issued determinations that regional 
energy emergencies existed in Ohio, Oregon, and Pennsylvania due to limited supply of low
sulfur oil needed to meet emission limits in those states. 

8. If EPA or other federal authorities exercise such emergency authority to direct utilities 
or electricity generators to continue to operate to ensure reliability of electricity supply: 

a. Will the utility or electricity generators be protected from penalties for violations 
of the environmental regulations or will they potentially be subject to penalties? 



b. Will the utility or electricity generators be protected from civil or criminal 
enforcement actions by federal or state regulators or will they potentially be subject 
to enforcement actions? 

c. Will the utility or electricity generators be protected from citizen suits or actions 
by third parties or will they potentially be subject to suits or third party actions? 

As discussed in the response to question 6, the EPA's enforcement authorities under Section 113 
of the Clean Air Act and Section 309 of the Clean Water Act are valuable tools that can be 
applied in a case-specific manner that ensures the reliable supply of electricity while protecting 
public health and bringing sources into compliance with environmental regulations. To the extent 
that the EPA uses such authorities, its response would be guided by the particular situation at 
hand. Decisions about the particular kind of enforcement tool utilized and the appropriateness of 
a penalty would be highly fact specific. We would expect that principles similar to those 
discussed in the response to question 7 would guide the Agency's actions. 

With regard to the question about citizen suits, Section 304 of the Clean Air Act provides third 
parties, after a 60-day notice, the authority to bring a civil action against any person who is 
alleged to have violated or to be in violation of Clean Air Act emissions standards or limitations, 
orders related thereto and certain permitting requirements. However, such an action can only be 
maintained if the EPA or a State is not already "diligently prosecuting" a civil action to bring the 
source into compliance. In the event that the EPA or a State has undertaken a civil action, a 
citizen/third party has the right to intervene in the action. If a citizen suit were brought and 
challenged, the question whether the EPA or a State is "diligently prosecuting" the relevant 
matter is ultimately a judicial decision and turns on what actions either governmental agency has 
taken. There were not any citizen challenges to any of the cases noted in the answer to Question 
7, above. Aside from any legal bar to citizen suits, the EPA believes that the facts and 
circumstances that would motivate the EPA to utilize its enforcement authorities in a flexible 
manner to ensure reliability would have a significant impact on both the inclination of a citizen 
to challenge the underlying conduct of an electric generator or other regulated entity as well as a 
court's disposition of any such challenge. 

The citizen suit provision of the Clean Water Act (Section 505) operates similarly and implicates 
similar considerations. 



Appendix A 
Response to Question 4 

Meetings and Phone Calls Between EPA and FERC, DOE, and CEQ 

The following is a list of meetings and phone calls between the EPA and one or more of FERC, 
DOE, and CEQ, at which issues related to the potential impacts of the EPA's power sectors rules 
on electric reliability were at least one of the subjects of discussion. As to OMB, the subject of 
impacts on electric system reliability is discussed in the EPA 's Regulatory Impact Analyses for 
various rules affecting the power sector, which were submitted to OMB and were subject to 
interagency review. Apart from conversations regarding the relevant text in technical support 
documents for rules, the EPA did not consult with OMB on this subject. 

Date Location Participants Purpose/Subject 

8/18/10 CEQ CEQ, DOE, CEQ convened a meeting to discuss the EPA's 
EPA, and analysis of pending rules affecting power plants, 
FERC staff including impacts on costs, generation mix, 

reliability, and other factors. 

9/8/10 FERC EPA and The EPA staff met with FERC staff to follow up 
FERC staff on the 9/8/10 meeting at CEQ. The EPA staff 

discussed the EPA's modeling approach and 
FERC staff discussed tools used by FERC in 
reliability analysis. 

1015110 CEQ CEQ, DOE, CEQ convened a meeting to discuss potential 
EPA, and impacts of the EPA rules on the power sector. 
FERC staff DOE's Energy Information Administration (EIA) 

presented its Annual Energy Outlook (AEO) 20 I 0 
reference case for the power sector and some 
special energy efficiency cases from that report. 

10/20/10 CEQ CEQ, EPA, CEQ convened a meeting to explore options for 
and FERC staff consultation between the EPA and FERC with 

regard to the impacts of the EPA air regulations on 
electric reliability. 

I 0/26/10 Phone FERC Discussion of NERC's report on the reliability 
Chairman Jon impacts of the EPA regulations 
Wellinghoff 
and EPA 
Assistant 
Administrator 
Gina 
McCarthy 

10/27/10 FERC CEQ,EPA, FERC staff presented an informal preliminary 
FERC staff assessment of potential reliability issues associated 



with the EPA regulations for power plants. The 
EPA discussed its analysis and the type of 
information that could be made available for 
further analysis. 

1114/10 Phone EPA and Follow-up discussion of the information provided 
FERC staff at the 10/27 /10 meeting at FERC and how it could 

be used for further analysis. 

11/29/10 EPA FERC The EPA provided an overview of the EPA's 
Commissioners pending regulations for power plants under the 
Norris and Clean Air Act. 
LaFleur and 
FERC staff; 
EPA Assistant 
Administrator 
Gina 
McCarthy and 
EPA staff 

I /12111 EPA DOE, EPA Discussion of potential DOE-EPA engagement 
with respect to modeling and analysis related to 
potential the EPA power sector regulations. 

2/2/11 EPA DOE, EPA The EPA provided overview of draft proposed 
Mercury and Air Toxics Standards rule for DOE 
staff that had not attended to 1112/11 meeting. 

2/8/11 EPA DOE, EPA The EPA provided briefing on draft proposed 
Mercury and Air Toxics Standards rule. 

2110/11 Phone DOE, EPA Follow-up discussion from 2/8111 meeting. 

2/14/11 NARUC EPA and The EPA and FERC staff had lunch together 
Winter FERC staff during the National Association of Regulatory 

Committee Utility Commissioners' winter committee meeting. 

Meeting They discussed ways in which the EPA staff could 

(Washington, 
participate in regional transmission planning 
processes. 

DC) 

2/16/11 FERC CEQ, DOE, CEQ convened a meeting to discuss the impacts of 
EPA, and the forthcoming Transport Rule/Cross-State Air 
FERC staff Pollution Rule and proposed Mercury and Air 

Toxics Standards Rule. The EPA provided a 
presentation of its preliminary modeling of the 
proposed rules. 

2/17/11 DOE DOE, EPA The EPA provided preliminary modeling analysis 
of proposed Transport Rule/Cross-State Air 
Pollution Rule and Mercury and Air Toxics 



Standards Rule. 

2/25111 Phone DOE, EPA Follow-up discussion regarding previous meeting 
between CEQ, DOE, the EPA, and FERC. 

313111 EPA DOE and EPA Meeting to discuss potential DOE tools and 
staff capacity to assess potential resource adequacy 

effects of the EPA power sector rules 

3/4/ 11 Phone DOE, EPA The EPA provided preview of preliminary 
modeling results for proposed Transport 
Rule/Cross-State Air Pollution Rule and Mercury 
and Air Toxics Standards Rule. 

3/8/11 DOE DOE, EPA The EPA provided updated results from 
preliminary modeling results for the proposed 
Transport Rule/Cross-State Air Pollution Rule and 
Mercury and Air Toxics Standards Rule. 

3/1411 l Phone EPA and Biweekly teleconference regarding assessment of 
FERC staff power sector impacts of the EPA rules. The EPA 

discussed final modeling for its proposed Mercury 
and Air Toxics Standards Rule for power plants, 
signed on 3/16/11. 

3/l 8/11 EPA DOE and EPA Follow-up meeting from 3/3/11 meeting to discuss 
staff potential DOE tools and capacity to assess 

potential resource adequacy effects of the EPA 
power sector rules 

3/30/11 Phone EPA and Biweekly teleconference regarding assessment of 
FERC staff power sector impacts of the EPA rules. The EPA 

provided a brief update on its recently issued 
proposed cooling water intake rule under Section 
316(b) of the Clean Water Act. 

4/4/11 FERC EPA and FERC staff discussed how various utility planning 
FERC staff authorities address proposed plant closures under 

utility tariffs and other mechanisms. 

4/13/l 1 Phone EPA and Biweekly teleconference regarding assessment of 
FERC staff power sector impacts of the EPA rules. Further 

discussion of modeling of recently proposed 
Mercury and Air Toxics Standards Rule. 

4/27/11 Phone EPA and Biweekly teleconference regarding assessment of 
FERC staff power sector impacts of the EPA rules. Follow-up 

discussion of the EPA 's modeling of its proposed 
Mercury and Air Toxics Standards Rule. 

5/311 l FERC FERC Discussion of the EPA's proposed Clean Air Act 
Commissioners power sector rules and potential impacts on 



Lafleur and electric sector costs and reliability. 
Moeller and 
FERC staff; 
EPA Assistant 
Administrator 
Gina 
McCarthy and 
EPA staff; 
DOE staff 

Documents 
On the enclosed CD, the EPA is providing the following documents that the Agency is able to 
provide at this time in response to the request, in question 4, for documents related to the 
meetings and phone calls identified above. Where documents are associated with one of the 
meetings or calls listed above, this is noted. The Agency will continue to work with your staff to 
accommodate your interest in this subject matter. 

EPA Documents 
• Key Preliminary Results from Modeling Future Utility Controls Aug I 8 .pdf (August 18, 

2010 meeting) 
• Reducing Air Pollutants from Power Plants.pdf (August I 8, 2010 and November 29, 

20 I 0 meetings) 
• Parsedfile_ TR SB Limited Trading 20 I 4.xls. (preliminary lPM model output for 

Transport Rule) (October 2 7, 20 I 0 meeting) 
• Reducing Air Pollution from Power Plants (January 12, 2011 meeting) 
• Coal Combustion Residuals Proposed Regulation (January I 2, 20 I I meeting) 
• Clean Water Act Regulations Affecting Electric Utilities (January 12, 201 I meeting) 
• FERC-DOE_Review.docx (February 16, 2011 meeting) 
• ParsedFile_BC_24.xlsx. (preliminary IPM model output for the Transport Rule and 

Mercury and Air Toxics Standards Rule) (February I 6, 201 I meeting) 
• ParsedFileDescription.docx. (provides information on preliminary JPM model output for 

the Mercury and Air Toxics Standards Rule) (February I 6, 201 I meeting) 
• Resource Adequacy and Reliability_v3.docx. (EPA draft assessment based on IPM 

modeling) (February 16, 2011 and February I 7, 201 I meetings) 
• Toxics and TR Closures-I 34 CAMD Units Heat lnputs-Feb 15 2011.xlsx. (preliminary 

IPM modeling output on Transport Rule and Mercury Air Toxics Standards Rule) 
(February I 6, 20 I I meeting) 

• Documentation Supplement for EPA Base Case v.4. I 0 PTR - Updates for Proposed 
Toxics Rule - Draft (February 17, 201 I meeting) 

• Toxics Rule: Energy Efficiency Sensitivity- Draft (March 8, 201 I meeting) 
• ParsedFile _ Toxs_20 I 5Base.xlsx (IPM output for modeling "base case" for Transport 

Rule and Mercury and Air Toxics Standards rule) (sent to FERC April 4, 20 I I) 



• ParsedFile_ Toxs_2015Policy.xlsx (IPM output for modeling "policy case" for Transport 
Rule and Mercury and Air Toxics Standards rule) (sent to FERC April 4, 20 I l) 

• Addressing the Environmental Impacts of the Power Sector.pdf. (May 3, 2011 meeting) 

Other Documents 
• Email from FERC staff to EPA staff asking questions regarding EPA modeling of power 

sector rules (April 13, 2011) 
• Email from EPA staff to FERC staff confirming receipt of April I 3, 201 l email (April 

13, 201 l) 

• Email from EPA staff to FERC staff providing responses to questions posed in April 13, 

2011 email (April 21, 201 I) 
• Database Questions Response.docx. (attachment to email) (EPA response to questions 

from FERC regarding IPM modeling) (April 21, 2011) 
• FERC RMR Gen Retire Inquiry (follow-up to April 4, 2011 meeting) 
• Emails from FERC staff to EPA staff forwarding third-party articles, announcements, or 

studies: 
o 3/30/1 I 
o 3/31 I I I 
o 4/11/1 I 
0 4/13/11(2) 
0 4118/11 
0 4/26/11 (2) 
0 4/28/11 
o 412911 I 
0 5/2/\ l 
0 5/5/11 (3) 

0 5/9/11 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. 20460 

-

JUL 2 7 2011 DEPUTY ADMINISTRATOR 

The Honorable Ed Whitfield 
Chairman 
Subcommittee on Energy and Power 
Committee on Energy and Commerce 
U. S. House of Representatives 
Washington, D.C. 20515 

Dear Mr. Chairman: 

Thank you for your letter of May 9, 2011 to Administrator Lisa Jackson requesting information 
relating to recent and pending new EPA rules affecting the electric power sector. I run pleased to 
respond on Administrator Jackson's behalf. 

As you know, the EPA is in the process of developing a series of rules - under the Clean Air Act 
(CAA), the Clean Water Act (CWA}, and the Resource Conservation and Recovery Act (RCRA) 
- to protect public health and the environment from pollution produced by power plants. On July 
6, 2011, the EPA promulgated the Cross-State Air Pollution Rule to protect public health and 
help States meet air quality standards. Three other rules have been proposed, but not yet 
finalized, including the long-overdue Mercury and Air Toxics Standards for power plants under 
section 112 of the CAA, standards for power plant cooling water intake systems under section 
316(b) of the CW A, and standards for disposal of coal combustion residuals under RCRA. Jn 
addition, the EPA has committed to proposing New Source Performance Standards for 
greenhouse gas emissions from power plants by September 30 of this year. 

Collectively, these rules will achieve major public health and environmental benefits for 
Americans that are significantly greater than the costs. For example in a single year (2014), the 
Cross-State Air Pollution Rule alone is projected to produce benefits valued at $120 billion to 
$280 billion and to avoid: 

• Up to 34,000 premature deaths 
• 15,000 heart attacks 
• 400,000 cases of aggravated asthma 
• 19,000 cases of acute bronchitis 
• 19,000 hospital and emergency room visits 
• Over 1.8 million days when people miss work or school 
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In developing these rules affecting the power sector, the EPA has focused on identifying any 
potential adverse impact on electric reliability. Reliability impacts have been analyzed in the 
Regulatory Impact Analyses that the EPA has conducted for the air and water rules it has 
proposed thus far, and the Agency will build upon these analyses as it finalizes power sector 
regulations. These analyses project that the EPA's rules wilJ result in only a modest level of 
retirements - of older, dirtier, less efficient power plants - and that these retirements are not 
expected to have an adverse impact on electric generation resource adequacy. The EPA has 
benefited from discussions with the Department of Energy and the Federal Energy Regulatory 
Commission with regard to electric reliability issues and has incorporated information from the 
North American Electric Reliability Corporation (NERC) into its rulemakings. 

As you know, a variety of other entities have published analyses of the impacts of the Agency's 
rules affecting the power sector over the course of the past year. I would like to take advantage 
of this opportunity to briefly summarize this external work. 

In August 20 I 0, the Analysis Group released a report commissioned by several utilities on the 
reliability impacts of the Transport Rule and Mercury Air Toxics Standard. Their analysis 
concluded that the "electric indusJry is well-positioned to c:omp/y with EPA 's proposed air 
regulations without threatening electric system reliability. " This month, they updated that report 
based on the actual Mercury Air Toxics Standard proposal, recent financial statements from 
industry, and recent activity in the markets for additional electricity capacity. This update 
"reaffirms the major conclusion of the prior report that the electric induslry can comply with 
EPA 's air pollution rules without threatening electric system reliability provided that EPA, the 
industry and other agencies take practical steps to plan/or the implememation of these rules and 
adopt appropriate regulatory approaches. ''1 

The EPA is aware of other industry studies suggesting, contrary to the EPA and other groups' 
analyses, that these rules will result in substantial power plant retirements that will have adverse 
effects on electric reliability in some regions of the country. While the particulars of these 
analyses differ, in general they share a number of serious flaws that call their conclusions into 
question: · 

• First, these studies often make assumptions about the requirements of the EPA rules that 
are inconsistent with, and dramatically more expensive than, the EPA's actual proposals. 

• Second, in reporting the number of retirements, many analyses fail to differentiate 
between plant retirements attributable to the EPA rules and inefficient and costly plants 
that that are already scheduled for retirement because owners make the business 
decisions not to pay to clean up their emissions. 

• Third, many analyses do not account for the whole host of tools, including new 
generation, demand response, energy efficiency, transmission upgrades and energy 
storage, that can be used to maintain reliability. 

For example, the NERC report released last fall attributed the "greatest potential impact" to the 
not-yet-proposed section 3 l 6(b) cooling water intake rule. The analysis incorrectly assumed that 

1 Analysis Group, June 2011, "Ensuring a Clean, Modem, Electric Generating Fleet while Maintaining Electric 
System Reliability" (emphasis added). 



in order to deal with the entrainment aspects of cooling water withdrawal, the EPA' s rule would 
require installation of cooling towers at virtually all existing power plants. This assumption alone 
accounts for up to 40 gigawatts of projected retirements in the NERC report, and several other 
studies share this same assumption. In reality, the proposed rule requires a plant-by-plant 
determination of appropriate technology for entrainment by permitting authorities (mostly States) 
and requires these authorities to take costs and impacts on electric reliability into account. 
Because the now proposed 316(b) rule is based on site-specific decisions to determine if cooling 
towers are appropriate, it is not possible to predict how much capacity will be affected, but it will 
clearly be much less than originally predicted. Moreover, industry has applauded this flexible, 
site-specific approach. The NERC report also failed to include many relevant response measures 
available to States, State Public Utility Commissions, and utilities, and relied on an out-of-date 
long-term reliability assessment2 (also done by NERC) that understated future electric generating 
capacity slated to come online and overstated future growth in electricity demand. 

We also understand that staff of the Federal Energy Regulatory Commission (FERC) prepared a 
draft internal analysis around the same time as the NERC report was released. Based on the brief 
discussions my staff had with FERC staff about this analysis last year, the analysis appeared to 
have many of the same limitations described above. Among other issues, it was developed before 
the EPA proposed most of the rules in question and assumed some requirements that were far 
more stringent that what the EPA actually proposed. For instance, like the NERC study, it 
appeared to assume that the EPA's 316(b) cooling water intake rule would require installation of 
expensive cooling towers at most or all existing power plants. In addition, unlike the analys.es 
that the EPA does in support of its rules, which take account of the actual economics that govern 
decisions at the plant in relation to local power markets, the draft FERC staff analysis was based 
on subjective judgments about the importance of various factors, greatly undermining its 
accuracy. These observations should in no way be taken as criticisms of FERC, but rather as an 
acknowledgment of the limitations of this particular draft analysis, which was based on very 
limited information. The EPA has benefited from its interactions with FERC and will continue to 
work the Commission so that we can jointly assess and address any potential localized reliability 
concerns. 

The most recent analysis conducted on these issues is last month's report by the Bipartisan 
Policy Center. That report identified a variety of significant flaws in many of the previous 
industry studies of reliability and concluded that "scenarios in which electric system reliability is 
broadly qffected are unlikely to occur."3 I am providing a copy of that report as an attachment. 

Finally, although the EPA 's analyses and other recent analyses that reflect our proposed 
rules indicate that significant adverse impacts on electric reliability are highly unlikely, 
there are multiple tools to address any such issues should they arise in a particular, 
localized case. As a letter EPA received in March from several utilities emphasized, "If 
there are specific local reliability concerns, state and federal regulators have an array of 
tools to moderate impacts on the electric system, where necessary." 

2 http://www.nerc.com/page.php?cid=4% 7C6 l 
1 Bipartisan Policy Center, June 2011, "Environmental Regulation and Electric System Reliability" 



Detailed responses to your specific questions and requests are provided in the enclosures. Again, 
thank you for your letter. Please contact me with any questions, or your staff may contact Tom 
Dickerson in the EPA' s Office of Congressional and Intergovernmental Affairs at (202) 564-
3638. 

Enclosures 

cc: The Honorable Bobby L. Rush 
Ranking Member 

Bob Perciasepe 



Responses to Information Requests 

1. On January 12, 2010, Administrator Jackson released a memorandum to all EPA 
employees announcing seven priorities for the agency. One of these priorities was 
"Improving Air Quality," and she stated: "EPA will develop a comprehensive strategy for 
a cleaner and more efficient power sector, with strong but achievable emission reduction 
goals for S02, NOx, mercury and other air toxics." 

a. Has EPA developed a comprehensive strategy? If yes, provide a copy of the 
document(s) reflecting that strategy. 

The EPA's strategy for a cleaner more efficient power sector is laid out in the preamble for the 
proposed Transport Rule (later finalized as the Cross-State Air Pollution Rule), Section III. E, 
"Anticipated Rules Affecting the Power Sector." (See: http://www.gpo.gov/fdsys/pkg/FR-20 I 0-
08-02/pdf/2010-17007.pdf#page=I.) In it, the EPA discusses the comprehensive requirements 
that will yield substantial health and environmental benefits that can be achieved while 
maintaining a reliable and affordable supply of electric power across the economy. As we say in 
the preamble, the rules under the CAA will substantially reduce the emissions of S02, NOX, 
mercury, and other air toxics. To the extent that the Agency has the legal authority to do so while 
fulfilling its obligations under the Act and other relevant statutes, the Agency will also 
coordinate these utility-related air pollution rules with upcoming regulations for the power sector 
from the EPA's Office of Water (OW) and its Office of Resource Conservation and Recovery 
(ORCR). The EPA expects that this comprehensive set of requirements will yield substantial 
health and environmental benefits for the public, benefits that can be achieved while maintaining 
a reliable and affordable supply of electric power across the economy. In developing and 
promulgating these rules, the Agency will be providing the power industry with a much clearer 
picture of what the EPA will require of it in the next decade. In addition to promulgating the 
rules themselves, the Agency will engage with other federal, state and local authorities, as well 
as with stakeholders and the public at large, with the goal of fostering investments in compliance 
that represent the most efficient and forward-looking expenditure of investor, shareholder, and 
public funds, resulting, in tum, in the creation of a clean, efficient, and completely modern power 
sector. 

b. Has EPA prepared any analysis of the effect of this coordinated power sector effort 
on jobs, the economy, or the competitiveness of U.S. industry? If yes, provide any such 
analysis. 

The EPA does a regulatory impact assessment (RIA) that includes information on the economic 
impacts of all major regulations. 



• The RIA for the final Cross-State Air Pollution Rule (originally proposed as the 

Transport Rule) can be found on the EPA's website at: 

http://www.epa.gov/airtransport/pdfs/FinalRIA.pdf. 

• The RIA for the proposed Mercury and Air Toxics Standards Rule can be found at: 

http://www.epa.gov/ttn/ecas/regdata/RIAs/ToxicsRuleRIA.pdf. 

• The RIA for the proposed Cooling Water Intake Rule can be found at: 

http:/ !water .epa. gov /lawsregs/lawsguidance/cwa/3 16b/upload/ econandbenefits. pdf. 

• The RIA for the proposed Coal Combustion Residue Rule can be found at: 

http://www.rcgulations.gov/#!documentDetail:D=EPA-HQ-RCRA-2009-0640-0003. 

c. Has EPA prepared any analysis of the impact of greenhouse gas (GHG) 
regulation on the regulation of criteria pollutants and air toxics? If yes, provide any 
such analysis. 

The EPA has not yet done an analysis of the New Source Performance Standard for greenhouse 

gases because the content of the rule is under consideration and it has not been proposed. 

2. EPA has adopted and is piano ing to adopt a series of regulations affecting the electric 
utility industry. These rules include the proposed Transport Rule announced in July 2010 
and planned additional transport rules to address revised air quality standards; the 
proposed utility national emissions standards for hazardous air pollutants and new 
standards of performance announced, in March 2011; GHG regulations including GHG 
New Source Performance Standards for power plants which EPA plans to propose in July 
2011; the proposed coal ash rule announced in June 2010; National Ambient Air Quality 
Standards (NAAQS) for ozone, particulate matter, sulfur dioxide (S02), and nitrogen 
dioxide (N02); and the cooling water intake structures rule announced in March 2011 
under Section 316 of the Clean Water Act. 

a. Has EPA undertaken any analysis of the cumulative impacts of all of these 
regulations together with other regulation that EPA has adopted on the energy 
sector? If yes, provide a copy of all such analyses. 

The EPA's general practice when analyzing a new rule is to incorporate into the modeling the 
effects of previously finalized rules. In certain circumstances, the EPA also includes the effects 
of proposed rules. For example, the analysis of the proposed MA TS rule included the effects of 
the proposed Transport Rule (which has now been finalized as the Cross-State Air Pollution 

Rule). The EPA has also prepared several peer-reviewed analyses of the cumulative cost and 
benefits impacts of Clean Air Act programs. Most recently, this year the EPA released such an 

analysis ofpost-1990 Clean Air Act programs. Results of that analysis show benefits of these 



programs, including the Title Ill programs, exceed their costs by a wide margin and at limited 
impact to affected industries. For more information, please refer to: 
http://www.epa.gov/oar/sect8 l 2/prospective2.htm I. 

b. Has EPA undertaken any analysis of the potential cumulative impacts of these 
regulations, on the energy sector, on domestic manufacturing and energy-intensive 
and trade-exposed industries, including but not limited to the chemicals, glass, iron 
and steel, cement, aluminum, metal casting, and pulp and paper industries? If yes, 
provide a copy. 

The EPA performs an assessment of the economic impacts of all major regulations. Once a 
regulation has been proposed it becomes part of the baseline against which future regulations are 
analyzed. The Regulatory Impact Analyses (RIAs) for the proposed Mercury Air Toxics 
Standards (MATS) Rule and the final Cross-State Air Pollution Rule provide extensive 
information about the costs and benefits of these individual proposed or final rules. For example, 
this information includes estimated costs for electric generating units to comply with the 
proposed regulations, and electricity price estimates for electricity consumers. The MA TS 
analysis includes both the proposed MATS and the proposed Transport Rule, since the Transport 
Rule proposal (later finalized as the Cross-State Air Pollution Rule) was included in the baseline. 
The analyses for each proposed or final rule can be found at: 
http://www.epa.gov/ttnccas I /ria.html. 

Similarly, the RIA for the 316(b) rulemaking examined the impacts of that rule on the energy 
and certain manufacturing sectors. See the supporting document, Economic and Benefits 

Analysis.for Proposed Section 316(b) Existing Facilities Rule, in particular, Chapters 4, 5 and 6. 
The document can be found at: 
http ://water .epa. gov /la wsregs/laws gu i dance/cwa/3 16b/up load/econandbenefits. pdf. 

The RIA for the Coal Combustion Residues proposed rule includes an estimate of the impact of 
the rule on 13 industries that use coal combustion residues. That RIA can be found at: Document 
ID nr. EPA-HQ-RCRA-2009-0640-0003, at: 
http://www.regulations.gov. 

The EPA will continue to analyze the combined impacts of power plant regulations by 
incorporating previously finalized rules into the baseline of regulatory impact analyses. This 
allows the public to understand the specific impacts of the proposed rule and the overall picture 
for the power sector and affected industries. The EPA has also prepared a peer-reviewed analysis 
of the cumulative cost and benefits impacts of Clean Air Act programs in 2020 for regulations 
imposed as of late 2005. Results of that analysis show benefits of these programs, including the 
Title III programs, exceed their costs by a wide margin and at limited impact to affected 
industries. For more information, please refer to: 
http://www.epa.gov/oar/sect8 l 2/prospective2.html. 



c. Has EPA consulted with North American Electric Reliability Corporation 
(NERC), or any regional entity, on issues related to electric reliability? If yes, 
describe the consultation including the context in which the consultation occurred, 
the date on which it occurred, issues discussed, and conclusions drawn. 

NERC conducted courtesy briefings to stakeholders, including the EPA, to discuss their "20 IO 
Special Reliability Scenario Assessment: Resource Adequacy Impacts of Potential U.S. 
Environmental Regulations," and outlined preliminary results of the draft report. Their outreach 
took place prior to the report's release in October of 20 I 0. The EPA uses N ERC information and 
data extensively when conducting detailed power sector analyses and has incorporated numerous 
assumptions and data parameters into the Integrated Planning Model (IPM), which is used by the 
EPA to support certain regulations affecting the power sector. These parameters and 
assumptions include: 

• Representation ofNERC regions. 
• NERC's forecasts of peak energy demand, by region. 
• NERC's annual joint limits to the transmission capabilities between model regions. 
• NERC's assessment of power plant "availability." 
• NERC's reserve margin requirements. 
• Facility level data, taken from NERC Electricity Supply and Demand database. 

More detail on these assumptions can be found in the documentation for IPM on EPA' s website: 
http://www.cpa.gov/airmarkets/progsregs/epa-ipm/BaseCasev4 I O.html#documentation 

3. In the proposed Transport Rule, 2 EPA included a discussion of "Rules Affecting the 
Power Sector," and stated that: "The rules under the CAA will substantially reduce the 
emissions of S02, NOx, mercury, and other air toxics. To the extent that the Agency has the 
legal authority to do so while fulfilling its obligations under the Act and other relevant 
statutes, the Agency will also coordinate these utility-related air pollution rules with 
upcoming regulations for the power sector from EPA's Office of Water (OW) and its Office 
of Resource Conservation and Recovery (ORCR)." 

a. Describe any efforts EPA has made to coordinate these power sector rules and 
provide documentation reflecting such efforts. 

The EPA's regulatory development process features the use ofworkgroups that include staff 
from interested offices from across the agency. Staff and managers from the air, water and waste 

offices are involved in development of the power plant rules. The following is a link to a 
description of the EPA's regulatory development process: 
http://www.epa.gov/ttnecas I /ccondata/Rmanual2/3.1.html. 



b. Has EPA prepared any analyses of the cumulative impacts of these rules on the 
U.S. economy, jobs and/or the competitiveness of U.S. businesses? If yes, provide 
copies of all such analyses. If not, state whether EPA plans to prepare such an 
analysis and when it will be prepared. 

As explained above, the EPA performs an assessment of the economic impacts of all major 
regulations. Once a regulation has been proposed it becomes part of the baseline against which 
future regulations are analyzed. The RIA for the proposed Mercury Air Toxics Rule and 
Transport Rule provide information on the job impacts of the individual proposed rules. For 
example, this information includes estimated job losses in certain sectors of the economy and job 
gains due to installation of pollution control equipment and associated materials. The analyses 
for each of these proposed rules can be found at: http://www.epa.gov/ttnecasl/ria.html. As 
indicated in the response to question 2.b., above, the EPA also has analyzed the impacts of the 
316(b) rulemaking on the economy and jobs. 

The EPA will continue to analyze the combined impacts of power plant regulations by 
incorporating previously finalized rules into the baseline of regulatory impact analyses. This 
allows the public to understand the specific impacts of the proposed rule and the overall picture 
for the economy and affected industries. The EPA has also prepared a peer-reviewed analysis of 
the cumulative impacts of Clean Air Act programs in 2020 for regulations imposed as of late 
2005 including impacts on the US economy. Results of this analysis show that the impacts on the 
U.S. economy are small, and that the impact on affected industries is limited. For more 
information, please 
refer to: 
http://www.epa.gov/oar/sect8 l 2/prospcctive2.html. 

c. Has EPA prepared any analyses of the cumulative impacts of these rules on the 
coal industry, coal producing states, and/or states that rely primarily on coal for 
generation of electricity? If yes, provide copies of all such analyses. If not, state 
whether EPA plans to prepare such an analysis and when it will be prepared. 

The RIAs for the EPA's rules look closely at the effect on the coal industry, coal producing 

states, and states that rely primarily on coal for generation of electricity. The EPA uses the 

Integrated Planning Model (!PM), which provides a detailed framework and includes a 
painstaking bottom-up assessment for coal, including coal supply estimates and demand regions 

(84 coal supply curves), coal quality characteristics, assignment of coals to power plants, the coal 
transportation network, and also reflects coal exports, imports, and non-electric sector demand. 
EPA's recently proposed Mercury and Air Toxics Standards (MATS) for power plants includes a 
thorough impact assessment for coal of both the proposed MA TS and the proposed Transport 
Rule, since the Clean Air Transport Rule proposal was included in the baseline. 

More detail on EPA's coal assumptions can be found in Chapter 9 of the documentation for IPM 
on EPA' s website: 



http://www.epa.gov/airmarkets/progsregs/epa-ipm/BaseCasev4 I O.html#documentation 

4. Has EPA consulted at any time since January 2009 with the Federal Energy Regulatory 
Commission, Department of Energy, Council on Environmental Quality, Office of 
Management and Budget, or any other federal agency or department on issues regarding 
the potential impacts of its GHG or other power sector rules referenced above on electricity 
reliability? If yes: 

a. Describe each consultation, including where it occurred, the date on which it 
occurred, and the participating agencies. 

b. Describe in detail the outcome of those consultations. 

c. Provide all documents relating to those consultations. 

A I ist of meetings involving the EPA and one or more of these entities at which electric 
reliability issues relating to the EPA's power sector rules were discussed is provided in Appendix 
A. Documents related to these meetings are provided in the enclosed CD and are listed in 
Appendix A. 

5. Is EPA participating in any interagency task forces or other working groups to address 
issues related to the impacts of EPA's power sector rules on electric reliability? If so, 
provide a detailed response including but not limited to: 

a. The members of the interagency task force(s) or working group(s); 
b. When the interagency task force(s) or working group(s) were formed; 
c. The statutory authority under which the task force(s) or working group(s) have 
been formed; 
d. The dates on which the task forces or agencies have met to address issues related 
to the impacts of EPA's power sector rules on electric reliability; and, 
e. Any minutes, communications or other documentation relating to the work of the 
task force(s) or working group(s). 

No, the EPA is not participating in any formal interagency task forces or other working groups of 
this nature. The response to question 4 above identifies meetings that EPA staff have had with 
staff from FERC. DOE, and CEQ with regard to electric reliability issues related to EPA 
regulations. 

6. What emergency authority exists to waive environmental regulations if they threaten 
electric reliability? To the extent such authority exists, what is EPA 's role in 



decisionmaking to invoke that authority, and how would EPA coordinate with other 
relevant agencies? 

The Clean Air Act provides a range of tools to ensure the protection of public health and 
compliance with environmental regulation while maintaining a reliable electric supply. Many of 
these tools have been previously employed to address electric reliability concerns. 

Perhaps most directly relevant to electric reliability concerns is the flexibility provided by the 
Clean Air Act's enforcement provision, Section 113. While this provision does not specifically 
address electric reliability, as discussed in response to question 7, it does provide the 
Administrator with significant discretion in enforcement of the Act, which has been exercised 
previously to address reliability issues. Section 113 provides the EPA (and delegated authorities) 
with a broad toolkit that can be used separately from, or in conjunction with, other authorities 
available to the EPA and other agencies. Pursuant to Section 113, the EPA may use its 
enforcement authorities to craft a case-specific administrative order or civil judicial settlement 
(in the latter instance working with the Department of Justice) to bring a source into compliance 
in a manner that maintains the reliability of the electric grid. 

In using its Section 113 authorities and evaluating compliance requirements, the EPA has a long 
history of working closely with other agencies and key stakeholders. On future matters where 
electric reliability may be an issue, the EPA would expect to work on a case-by-case basis with 
sources with direct compliance obligations and oversight agencies with responsibility to assure a 
reliable supply of electricity, such as: State Public Utility Commissions, State environmental 
agencies, Regional Transmission Organizations, Independent System Operators, the North 
American Electric Reliability Corporation, the Federal Energy Regulatory Commission (FERC) 
and the Department of Energy (DOE). 

In addition, other sections of the Clean Air Act incorporate flexibility mechanisms that may be 
relevant. For example, Section 11 O(f) establishes a process by which a Governor may petition the 
President to determine that a "national or regional energy emergency exists of such severity" that 
.suspension of any part of a State Implementation Plan (SIP) and certain acid rain-related 
requirements may be necessary and other means of responding to the energy emergency may be 
inadequate. Upon issuance of the determination by the President, a Governor may suspend 
applicability of SIP or certain acid-rain requirements to a source if the Governor finds that a 
temporary energy emergency involving high levels of unemployment or loss of energy supply to 
residential dwellings exists in the vicinity of the source and such unemployment or Joss can be 
alleviated by the emergency suspension. The Administrator of the EPA may disapprove a 
suspension if she determines that it does not meet the requirements of section 11 O(f)(2). Any 
such suspension is limited to a maximum of four months. 

Section 112 of the Clean Air Act provides that existing sources subject to standards to control 
hazardous air pollutants must comply with those standards as expeditiously as practicable, not to 
exceed three years from the effective date of the regulations. However, if a source is unable to 
comply within three years, the permitting authority, may grant an extension for up to a one year 
if such time is necessary for the installation of controls. This provision does not address electric 
reliability per se, but provides flexibility that may be relevant in this area. 



The enforcement authorities under Section 309 of the Clean Water Act likewise provide 
flexibility to ensure that the environmental objectives and requirements of the statute can be 
achieved without compromising electric reliability. In the event that a permittee is unable to meet 
statutory or permit requirements immediately, the EPA may issue a compliance order, or enter 
into a civil judicial settlement (in the latter instance working with the Department of Justice) to 
bring a source into compliance with these requirements in a reasonable time. 

Your letter references the EPA 's forthcoming standards under Section 3 I 6(b) of the Clean Water 
Act for cooling water intake structures at power plants and at other industrial facilities. The 
EPA 's proposed rule would expressly require the permitting authority to consider local energy 
reliability concerns in establishing site-specific standards on cooling water intake structures. In 
addition, even where closed-cycle cooling is required, the proposed regulations provide the 
permit writer with the discretion to consider energy reliability and latitude in establishing a 
compliance schedule. Finally, the Clean Water Act authorizes the EPA to consider energy 
impacts in establishing technology-based effluent limitations guidelines and standards for 
categories of direct and indirect dischargers, including power plants, under Sections 30 I, 304, 
306 and 307 of the Act. 

7. In the past, has EPA exercised emergency authority to waive environmental regulations 
to ensure reliability of energy supply? If yes, please identify each such instance, including 
the dates, facilities involved and the nature of the action taken by EPA. 

The EPA has a history of working with other regulatory agencies, States and the regulated 
community to ensure that critical power plants can operate when needed to resolve reliability 
issues and avoid power outages. The following examples document some of the EPA's actions in 
this regard. 

During the 2001 energy shortfall in the West, in response to various State proclamations of 
emergency and orders from energy regulatory agencies, the EPA worked with the States, 
Independent System Operators and local air pollution agencies to formulate case-specific 
approaches that allowed critical projects to move forward quickly in order to minimize 

· likelihood of blackouts. These approaches took the form of orders that acknowledged the 
violation of state air pollution limits and other requirements, in instances where sources were 
employing, or agreed to employ, appropriate air pollution-minimizing control technologies. In 
most of these agreements, sources also agreed to come into full compliance by a date certain, and 
in most cases agreed to specific emission limits during the noncompliant periods and to conduct, 
or to fund, environmentally beneficial projects and/or to purchase allowances that would offset 
pollution emitted during the time that the source was out of compliance. 

More recently, the EPA has used its enforcement tools to address reliability issues that might 
arise when plants are temporarily shut down in order to install emissions controls and to ensure 
reliable operation. In 2005 and 2006, the EPA worked with DOE, FERC, the District of 
Columbia Public Service Commission (DCPSC), the Virginia Department of Environmental 
Quality (VADEQ), and Mirant Potomac River LLC (Mirant) to assess Mirant's impact on the 



Clean Air Act's National Ambient Air Quality Standards (NAAQS) and allow continued 
operation of its generating units at a level that both ensured electric reliability and minimized 
emissions of air pollutants. In response to an unexpected and sudden shutdown by Mirant of 
generating units to address NAAQS concerns, DOE ordered the utility to immediately restart and 
operate and promptly sought the EPA consultation and involvement. Together, the EPA and 
DOE and the aforementioned entities resolved the matter through a number of steps that included 
a short-term informal agreement and formal administrative orders by the EPA and DOE that each 
accounted for the parallel authority of the other. The EPA order, which is provided on the 
enclosed CD, established a set of operating limitations and procedures designed to both protect 
air quality and provide the company with the operating flexibility needed to ensure reliable 
electrical service. 

In 2008, the EPA entered into the attached consent decree with American Electric Power (AEP) 
that required the installation of pollution controls in AEP's eastern fleet of coal-fired generating 
units. To address AEP's concern that then unknown and unknowable factors might create a 
situation in which temporary removal of a unit from service for control installation could create a 
serious reliability problem, the EPA included specific language in the consent decree to excuse, 
under specific circumstances, strict compliance due to such events as failure by a permitting 
authority to issue a necessary permit and orders by regulatory and governmental authorities, 
acting under and authorized by applicable law, to operate a unit. 

Importantly, such approaches must follow a narrow set of principles, so that the protections 
afforded by our nation's public health and environmental laws are not abrogated. By way of 
illustration of such principles, included in the enclosed CD is a memo from the Sylvia Lowrance, 
Acting Assistant Administrator for Enforcement and Compliance Assurance that guided the 
approach the EPA used during the 2001 period. 

In addition, during the late 1970s, President Carter issued several determinations under section 
11 O(t) of the Clean Air Act that regional energy emergencies existed, thereby allowing 
Governors in the affected States to suspend applicability of certain regulatory requirements to 
sources in those areas. For example, in February 1979, the Florida Governor sought a suspension 
on behalf of Florida Power & Light and other utilities because of limited availability of low
sulfur oil needed to meet emission limits in Florida's State Implementation Plan (SIP). President 
Carter issued a determination that a regional energy emergency existed, and the Governor 
suspended portions of portions of the SIP to allow the utilities to bum higher sulfur oil. See 44. 
Fed. Reg. 21,245 (April 6, 1979). President Carter also issued determinations that regional 
energy emergencies existed in Ohio, Oregon, and Pennsylvania due to limited supply of low
sulfur oil needed to meet emission limits in those states. 

8. If EPA or other federal authorities exercise such emergency authority to direct utilities 
or electricity generators to continue to operate to ensure reliability of electricity supply: 

a. Will the utility or electricity generators be protected from penalties for violations 
of the environmental regulations or will they potentially be subject to penalties? 



b. Will the utility or electricity generators be protected from civil or criminal 
enforcement actions by federal or state regulators or will they potentially be subject 
to enforcement actions? 

c. Will the utility or electricity generators be protected from citizen suits or actions 
by third parties or will they potentially be subject to suits or third party actions? 

As discussed in the response to question 6, the EPA' s enforcement authorities under Section 113 
of the Clean Air Act and Section 309 of the Clean Water Act are valuable tools that can be 
applied in a case-specific manner that ensures the reliable supply of electricity while protecting 
public health and bringing sources into compliance with environmental regulations. To the extent 
that the EPA uses such authorities, its response would be guided by the particular situation at 
hand. Decisions about the particular kind of enforcement tool utilized and the appropriateness of 
a penalty would be highly fact specific. We would expect that principles similar to those 
discussed in the response to question 7 would guide the Agency's actions. 

With regard to the question about citizen suits, Section 304 of the Clean Air Act provides third 
parties, after a 60-day notice, the authority to bring a civil action against any person who is 
alleged to have violated or to be in violation of Clean Air Act emissions standards or limitations, 
orders related thereto and certain permitting requirements. However, such an action can only be 
maintained ifthe EPA or a State is not already "diligently prosecuting" a civil action to bring the 
source into compliance. In the event that the EPA or a State has undertaken a civil action, a 
citizen/third party has the right to intervene in the action. If a citizen suit were brought and 
challenged, the question whether the EPA or a State is "diligently prosecuting" the relevant 
matter is ultimately a judicial decision and turns on what actions either governmental agency has 
taken. There were not any citizen challenges to any of the cases noted in the answer to Question 
7, above. Aside from any legal bar to citizen suits, the EPA believes that the facts and 
circumstances that would motivate the EPA to utilize its enforcement authorities in a flexible 
manner to ensure reliability would have a significant impact on both the inclination of a citizen 
to challenge the underlying conduct of an electric generator or other regulated entity as well as a 
court's disposition of any such challenge. 

The citizen suit provision of the Clean Water Act (Section 505) operates similarly and implicates 
similar considerations. 



Appendix A 
Response to Question 4 

Meetings and Phone Calls Between EPA and FERC, DOE, and CEQ 

The following is a list of meetings and phone calls between the EPA and one or more of FERC, 
DOE, and CEQ, at which issues related to the potential impacts of the EPA' s power sectors rules 
on electric reliability were at least one of the subjects of discussion. As to OMB, the subject of 
impacts on electric system reliability is discussed in the EPA's Regulatory Impact Analyses for 
various rules affecting the power sector, which were submitted to OMB and were subject to 
interagency review. Apart from conversations regarding the relevant text in technical support 
documents for rules, the EPA did not consult with OMB on this subject. 

Date Location Participants Purpose/Subject 

8/18/lO CEQ CEQ, DOE, CEQ convened a meeting to discuss the EPA's 
EPA, and analysis of pending rules affecting power plants, 
FERC staff including impacts on costs, generation mix, 

reliability, and other factors. 

9/8/10 FERC EPA and The EPA staff met with FERC staff to follow up 
FERC staff on the 9/8/ I 0 meeting at CEQ. The EPA staff 

discussed the EPA's modeling approach and 
FERC staff discussed tools used by FERC in 
reliability analysis. 

I 0/5/10 CEQ CEQ, DOE, CEQ convened a meeting to discuss potential 
EPA, and impacts of the EPA rules on the power sector. 
FERC staff DOE's Energy Information Administration (EIA) 

presented its Annual Energy Outlook (AEO) 2010 
reference case for the power sector and some 
special energy efficiency cases from that report. 

10/20/10 CEQ CEQ, EPA, CEQ convened a meeting to explore options for 
and FERC staff consultation between the EPA and FERC with 

regard to the impacts of the EPA air regulations on 
electric reliability. 

I 0/26/10 Phone FERC Discussion of NERC's report on the reliability 
Chairman Jon impacts of the EPA regulations 
Wellinghoff 
and EPA 
Assistant 
Administrator 
Gina 
McCarthy 

10/27/10 FERC CEQ, EPA, FERC staff presented an informal preliminary 
FERC staff assessment of potential reliability issues associated 



with the EPA regulations for power plants. The 
EPA discussed its analysis and the type of 
information that could be made available for 
further analysis. 

11/4/10 Phone EPA and Follow-up discussion of the information provided 
FERC staff at the 10/27 /10 meeting at FERC and how it could 

be used for further analysis. 

11/29/10 EPA FERC The EPA provided an overview of the EPA's 
Commissioners pending regulations for power plants under the 
Norris and Clean Air Act. 
LaFleur and 
FERC staff; 
EPA Assistant 
Administrator 
Gina 
McCarthy and 
EPA staff 

1/12/11 EPA DOE, EPA Discussion of potential DOE-EPA engagement 
with respect to modeling and analysis related to 
potential the EPA power sector regulations. 

2/2/11 EPA DOE, EPA The EPA provided overview of draft proposed 
Mercury and Air Toxics Standards rule for DOE 
staff that had not attended to 1/12/11 meeting. 

2/8/11 EPA DOE, EPA The EPA provided briefing on draft proposed 
Mercury and Air Toxics Standards rule. 

2/10/11 Phone DOE, EPA Follow-up discussion from 2/8/11 meeting. 

2/14/11 NARUC EPA and The EPA and FERC staff had lunch together 
Winter FERC staff during the National Association of Regulatory 

Committee Utility Commissioners' winter committee meeting. 

Meeting They discussed ways in which the EPA staff could 
participate in regional transmission planning 

(Washington, processes. 
DC) 

2/16/11 FERC CEQ, DOE, CEQ convened a meeting to discuss the impacts of 
EPA, and the forthcoming Transport Rule/Cross-State Air 
FERC staff Pollution Rule and proposed Mercury and Air 

Toxics Standards Rule. The EPA provided a 
presentation of its preliminary modeling of the 
proposed rules. 

2/17/11 DOE DOE, EPA The EPA provided preliminary modeling analysis 
of proposed Transport Rule/Cross-State Air 
Pollution Rule and Mercury and Air Toxics 



Standards Rule. 

2/25111 Phone DOE, EPA Follow-up discussion regarding previous meeting 
between CEQ, DOE, the EPA, and FERC. 

3/3/l 1 EPA DOE and EPA Meeting to discuss potential DOE tools and 
staff capacity to assess potential resource adequacy 

effects of the EPA power sector rules 

3/4/l 1 Phone DOE, EPA The EPA provided preview of preliminary 
modeling results for proposed Transport 
Rule/Cross-State Air Pollution Rule and Mercury 
and Air Toxics Standards Rule. 

3/8/11 DOE DOE, EPA The EPA provided updated results from 
preliminary modeling results for the proposed 
Transport Rule/Cross-State Air Pollution Rule and 
Mercury and Air Toxics Standards Rule. 

3/14/11 Phone EPA and Biweekly teleconference regarding assessment of 
FERC staff power sector impacts of the EPA rules. The EPA 

discussed final modeling for its proposed Mercury 
and Air Toxics Standards Rule for power plants, 
signed on 3/16/11. 

3/18/11 EPA DOE and EPA Follow-up meeting from 3/3/11 meeting to discuss 
staff potential DOE tools and capacity to assess 

potential resource adequacy effects of the EPA 
power sector rules 

3/30/11 Phone EPA and Biweekly teleconference regarding assessment of 
FERC staff power sector impacts of the EPA rules. The EPA 

provided a brief update on its recently issued 
proposed cooling water intake rule under Section 
316(b) of the Clean Water Act. 

4/4/11 FERC EPA and FERC staff discussed how various utility planning 
FERC staff authorities address proposed plant closures under 

utility tariffs and other mechanisms. 

4/13/11 Phone EPA and Biweekly teleconference regarding assessment of 
FERC staff power sector impacts of the EPA rules. Further 

discussion of modeling of recently proposed 
Mercury and Air Toxics Standards Rule. 

4/27/11 Phone EPA and Biweekly teleconference regarding assessment of 
FERC staff power sector impacts of the EPA rules. Follow-up 

discussion of the EPA 's modeling of its proposed 
Mercury and Air Toxics Standards Rule. 

S/3/11 FERC FERC Discussion of the EPA's proposed Clean Air Act 
Commissioners power sector rules and potential impacts on 



Lafleur and electric sector costs and reliability. 
Moeller and 
FERC staff; 
EPA Assistant 
Administrator 
Gina 
McCarthy and 
EPA staff; 
DOE staff 

Documents 
On the enclosed CD, the EPA is providing the following documents that the Agency is able to 
provide at this time in response to the request, in question 4, for documents related to the 
meetings and phone calls identified above. Where documents are associated with one of the 
meetings or calls listed above, this is noted. The Agency will continue to work with your staff to 
accommodate your interest in this subject matter. 

EPA Documents 
• Key Preliminary Results from Modeling Future Utility Controls Aug 18.pdf (August 18, 

20 I 0 meeting) 
• Reducing Air Pollutants from Power Plants.pdf (August 18, 20 I 0 and November 29, 

20 I 0 meetings) 
• Parsedfile_ TR SB Limited Trading 2014.xls. (preliminary lPM model output for 

Transport Rule) (October 27, 2010 meeting) 
• Reducing Air Pollution from Power Plants (January 12, 2011 meeting) 
• Coal Combustion Residuals Proposed Regulation (January 12, 2011 meeting) 
• Clean Water Act Regulations Affecting Electric Utilities (January 12, 2011 meeting) 
• FERC-DOE_Review.docx (February 16, 2011 meeting) 
• ParsedFile_BC_24.xlsx. (preliminary IPM model output for the Transport Rule and 

Mercury and Air Toxics Standards Rule) (February 16, 2011 meeting) 
• ParsedFileDescription.docx. (provides information on preliminary JPM model output for 

the Mercury and Air Toxics Standards Rule) (February 16, 2011 meeting) 
• Resource Adequacy and Reliability_v3.docx. (EPA draft assessment based on IPM 

modeling) (February 16, 2011 and February 17, 201 I meetings) 
• Toxics and TR Closures-134 CAMD Units Heat Inputs-Feb 15 2011.xlsx. (preliminary 

IPM modeling output on Transport Rule and Mercury Air Toxics Standards Rule) 
(February 16, 2011 meeting) 

• Documentation Supplement for EPA Base Case v.4.10 PTR- Updates for Proposed 
Toxics Rule - Draft (February I 7, 2011 meeting) 

• Toxics Rule: Energy Efficiency Sensitivity- Draft (March 8, 2011 meeting) 
• ParsedFile_Toxs_2015Base.xlsx (IPM output for modeling "base case" for Transport 

Rule and Mercury and Air Toxics Standards rule) (sent to FERC April 4, 2011) 



• ParsedFile_ Toxs_2015Policy.xlsx (!PM output for modeling "policy case" for Transport 
Rule and Mercury and Air Toxics Standards rule) (sent to FERC April 4, 2011) 

• Addressing the Environmental Impacts of the Power Sector.pdf. (May 3, 2011 meeting) 

Other Documents 
• Email from FERC staff to EPA staff asking questions regarding EPA modeling of power 

sector rules (April 13, 2011) 
• Email from EPA staff to FERC staff confirming receipt of April 13, 2011 email (April 

13, 2011) 
• Email from EPA staff to FERC staff providing responses to questions posed in April 13, 

2011 email (April 21, 2011) 
• Database Questions Response.docx. (attachment to email) (EPA response to questions 

from FERC regarding IPM modeling) (April 21, 2011) 
• FERC RMR Gen Retire Inquiry (follow-up to April 4, 2011 meeting) 
• Emails from FERC staff to EPA staff forwarding third-party articles, announcements, or 

studies: 
0 3/30/11 
o 3/31I11 
0 4/11/11 
0 4/13/11 (2) 
0 4/18/11 
0 4/26/11 (2) 
0 4/28/11 
0 4/29/11 
0 5/2/11 
0 515111 (3) 

0 5/9111 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. 20460 

The Honorable Cliff Stearns 
Chairman 

JUL 2 7 2011 

Subcommittee on Oversight and Investigations 
Committee on Energy and Commerce 
U.S. House of Representatives 
Washington, D.C. 20515 

Dear Mr. Chairman: 

DEPUTY ADMINISTRATOR 

Thank you for your letter of May 9, 2011 to Administrator Lisa Jackson requesting information 
relating to recent and pending new EPA rules affecting the electric power sector. I am pleased to 
respond on Administrator Jackson's behalf. 

As you know, the EPA is in the process of developing a series of rules - under the Clean Air Act 
(CAA), the Clean Water Act (CWA), and the Resource Conservation and Recovery Act (RCRA) 
- to protect public health and the environment from pollution produced by power plants. On July 
6, 2011, the EPA promulgated the Cross-State Air Pollution Rule to protect public health and 
help States meet air quality standards. Three other rules have been proposed, but not yet 
finalized, including the long-overdue Mercury and Air Toxics Standards for power plants under 
section 112 of the CAA, standards for power plant cooling water intake systems under section 
316(b) of the CW A, and standards for disposal of coal combustion residuals under RCRA. In 
addition, the EPA has committed to proposing New Source Performance Standards for 
greenhouse gas emissions from power plants by September 30 of this year. 

Collectively, these rules will achieve major public health and environmental benefits for 
Americans that are significantly greater than the costs. For example in a single year (2014), the 
Cross-State Air Pollution Rule alone is projected to produce benefits valued at $120 billion to 
$280 billion and to avoid: 

• Up to 34,000 premature deaths 
• 15,000 heart attacks 
• 400,000 cases of aggravated asthma 
• J 9,000 cases of acute bronchitis 
• 19,000 hospital and emergency room visits 
• Over 1.8 million days when people miss work or school 
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RL>cyclcd/Re<:yclalJlc • Printed with Vegelable Oil Based Inks on 100% Poatconsumer, Process Chlorine Free Recycled Paper 



In developing these rules affecting the power sector, the EPA has focused on identifying any 
potential adverse impact on electric reliability. Reliability impacts have been analyzed in the 
Regulatory Impact Analyses that the EPA has conducted for the air and water rules it has 
proposed thus far, and the Agency will build upon these analyses as it finalizes power sector 
regulations. These analyses project that the EPA's rules will result in only a modest level of 
retirements - of older, dirtier, less efficient power plants - and that these retirements are not 
expected to have an adverse impact on electric generation resource adequacy. The EPA has 
benefited from discussions with the Department of Energy and the Federal Energy Regulatory 
Commission with regard to electric reliability issues and has incorporated information from the 
North American Electric Reliability Corporation (NERC) into its rulemakings. 

As you know, a variety of other entities have published analyses of the impacts of the Agency's 
rules affecting the power sector over the course of the past year. I would like to take advantage 
of this opportunity to briefly summarize this external work. 

In August 2010, the Analysis Group released a report commissioned by several utilities on the 
reliability impacts of the Transport Rule and Mercury Air Toxics Standard. Their analysis 
concluded that the "electric industry is we/I-positioned to comply with EPA 's proposed air 
regulations without threatening electric system reliability. " This month, they updated that report 
based on the actual Mercury Air Toxics Standard proposal, recent financial statements from 
industry, and recent activity in the markets for additional electricity capacity. This update 
"reaffirms the major conclusion of the prior report that the electric industry can comply with 
EPA 's air pollution rules without threatening electric system reliability provided that EPA, the 
industry and other agencies take practical steps to plan/or the implementation o.f these rules and 
adopt appropriale regulatory approaches. "1 

The EPA is aware of other industry studies suggesting, contrary to the EPA and other groups' 
analyses, that these rules will result in substantial power plant retirements that will have adverse 
effects on electric reliability in some regions of the country. While the particulars of these 
analyses differ, in general they share a number of serious flaws that call their conclusions into 
question: 

• First, these studies often make assumptions about the requirements of the EPA rules that 
are inconsistent with, and dramatically more expensive than, the EPA's actual proposals. 

• Second, in reporting the number of retirements, many analyses fail to differentiate 
between plant retirements attributable to the EPA rules and inefficient and costly plants 
that that are aJready scheduled for retirement because owners make the business 
decisions not to pay to clean up their emissions. 

• Third, many analyses do not account for the whole host of tools, including new 
generation, demand response, energy efficiency, transmission upgrades and energy 
storage, that can be used to maintain reliability. 

For example, the NERC report released last fall attributed the "greatest potential impact" to the 
not-yet-proposed section 316(b) cooling water intake rule. The analysis incorrectly assumed that 

1 Analysis Group, June 2011, "Ensuring a Clean, Modem, Electric Generating Flee! while Maintaining Electric 
System Reliability" (emphasis added). 



in order to deal with the entrainment aspects of cooling water withdrawal, the EPA 's rule would 
require installation of cooling towers at virtually all existing power plants. This assumption alone 
accounts for up to 40 gigawatts of projected retirements in the NERC report, and several other 
studies share this same assumption. In reality, the proposed rule requires a plant-by-plant 
determination of appropriate technology for entrainment by permitting authorities (mostly States) 
and requires these authorities to take costs and impacts on electric reliability into account. 
Because the now proposed 3 l 6(b) rule is based on site-specific decisions to determine if cooling 
towers are appropriate, it is not possible to predict how much capacity will be affected, but it will 
clearly be much less than originally predicted. Moreover, industry has applauded this flexible, 
site-specific approach. The NERC report also failed to include many relevant response measures 
available to States, State Public Utility Commissions, and utilities, and relied on an out-of-date 
long-term reliability assessment2 (also done by NERC) that understated future electric generating 
capacity slated to come online and overstated future growth in electricity demand. 

We also understand that staff of the Federal Energy Regulatory Commission (FERC) prepared a 
draft internal analysis around the same time as the NERC report was released. Based on the brief 
discussions my staff had with FERC staff about this analysis last year, the analysis appeared to 
have many of the same limitations described above. Among other issues, it was developed before 
the EPA proposed most of the rules in question and assumed some requirements that were far 
more stringent that what the EPA actually proposed. For instance, like the NERC study, it 
appeared to assume that the EPA' s 316(b) cooling water intake rule would require installation of 
expensive cooling towers at most or all existing power plants. In addition, unlike the analyses 
that the EPA does in support of its rules, which take account of the actual economics that govern 
decisions at the plant in relation to local power markets, the draft FERC staff analysis was based 
on subjective judgments about the importance of various factors, greatly undermining its 
accuracy. These observations should in no way be taken as criticisms of FERC, but rather as an 
acknowledgment of the limitations of this particular draft analysis, which was based on very 
limited information. The EPA has benefited from its interactions with FERC and will continue to 
work the Commission so that we can jointly assess and address any potential localized reliability 
concerns. 

The most recent analysis conducted on these issues is last month's report by the Bipartisan 
Policy Center. That report identified a variety of significant flaws in many of the previous 
industry studies of reliability and concluded that "scenarios in which electric system reliability is 
broadly affected are unlikely to occur. "3 I am providing a copy of that report as an attachment. 

Finally, although the EPA's analyses and other recent analyses that reflect our proposed 
rules indicate that significant adverse impacts on electric reliability are highly unlikely, 
there are multiple tools to address any such issues should they arise in a particular, 
localized case. As a letter EPA received in March from several utilities emphasized, "If 
there are specific local reliability concerns, state and federal regulators have an array of 
tools to moderate impacts on the electric system, where necessary." 

2 http://www.nerc.com/page.php?cid=4% 7C61 
3 Bipartisan Policy Center, June 2011, "Environmental Regulation and Electric System Reliability" 



Detailed responses to your specific questions and requests are provided in the enclosures. Again, 
thank you for your letter. Please contact me with any questions, or your staff may contact Tom 
Dickerson in the EPA,s Office of Congressional and Intergovernmental Affairs at (202) 564-
3638. 

Enclosures 

cc: The Honorable Diana DeGette 
Ranking Member 

Bob Perciasepe 



Responses to Information Requests 

1. On January 12, 2010, Administrator Jackson released a memorandum to all EPA 
employees announcing seven priorities for the agency. One of these priorities was 
"Improving Air Quality," and she stated: "EPA will develop a comprehensive strategy for 
a cleaner and more efficient power sector, with strong but achievable emission reduction 
goals for S02, NOx, mercury and other air toxics." 

a. Has EPA developed a comprehensive strategy? If yes, provide a copy of the 
document(s) reflecting that strategy. 

The EPA's strategy for a cleaner more efficient power sector is laid out in the preamble for the 
proposed Transport Rule (later finalized as the Cross-State Air Pollution Rule), Section III. E, 
''Anticipated Rules Affecting the Power Sector." (See: http://www.gpo.gov/fdsys/pkg/FR-20 I 0-
08-02/pdf/2010-17007.pdf#page= 1.) In it, the EPA discusses the comprehensive requirements 
that will yield substantial health and environmental benefits that can be achieved while 
maintaining a reliable and affordable supply of electric power across the economy. As we say in 
the preamble, the rules under the CAA will substantially reduce the emissions of S02, NOX, 
mercury, and other air toxics. To the extent that the Agency has the legal authority to do so while 
fulfilling its obligations under the Act and other relevant statutes, the Agency will also 
coordinate these utility-related air pollution rules with upcoming regulations for the power sector 
from the EPA's Office of Water (OW) and its Office of Resource Conservation and Recovery 
(ORCR). The EPA expects that this comprehensive set of requirements will yield substantial 
health and environmental benefits for the public, benefits that can be achieved while maintaining 
a reliable and affordable supply of electric power across the economy. In developing and 
promulgating these rules, the Agency will be providing the power industry with a much clearer 
picture of what the EPA will require of it in the next decade. In addition to promulgating the 
rules themselves, the Agency will engage with other federal, state and local authorities, as well 
as with stakeholders and the public at large, with the goal of fostering investments in compliance 
that represent the most efficient and forward-looking expenditure of investor, shareholder, and 
public funds, resulting, in tum, in the creation of a clean, efficient, and completely modern power 
sector. 

b. Has EPA prepared any analysis of the effect of this coordinated power sector effort 
on jobs, the economy, or the competitiveness of U.S. industry? If yes, provide any such 
analysis. 

The EPA does a regulatory impact assessment (RIA) that includes information on the economic 
impacts of all major regulations. 



• The RIA for the final Cross-State Air Pollution Rule (originally proposed as the 
Transport Rule) can be found on the EPA's website at: 
http://www.epa.gov/airtransport/pdfs/FinalRIA.pdf. 

• The RIA for the proposed Mercury and Air Toxics Standards Rule can be found at: 
http://www.epa.gov/ttn/ecas/regdata/RIAs/ToxicsRuleRIA.pdf. 

• The RIA for the proposed Cooling Water Intake Rule can be found at: 
http:/ !water .epa.gov /la wsre gs/Jaws guidance/ cwa/3 16b/upload/econandbenefits.pdf. 

• The RIA for the proposed Coal Combustion Residue Rule can be found at: 
http://www.regulations.gov/#!documentDetail;D=EPA-HQ-RCRA-2009-0640-0003. 

c. Has EPA prepared any analysis of the impact of greenhouse gas (GHG) 
regulation on the regulation of criteria pollutants and air toxics? If yes, provide any 
such analysis. 

The EPA has not yet done an analysis of the New Source Performance Standard for greenhouse 
gases because the content of the rule is under consideration and it has not been proposed. 

2. EPA has adopted and is planning to adopt a series of regulations affecting the electric 
utility industry. These rules include the proposed Transport Rule announced in July 2010 
and planned additional transport rules to address revised air quality standards; the 
proposed utility national emissions standards for hazardous air pollutants and new 
standards of performance announced, in March 2011; GHG regulations including GHG 
New Source Performance Standards for power plants which EPA plans to propose in July 
2011; the proposed coal ash rule announced in June 2010; National Ambient Air Quality 
Standards (NAAQS) for ozone, particulate matter, sulfur dioxide (S02), and nitrogen 
dioxide (N02); and the cooling water intake structures rule announced in March 2011 
under Section 316 of the Clean Water Act. 

a. Has EPA undertaken any analysis of the cumulative impacts of all of these 
regulations together with other regulation that EPA has adopted on the energy 
sector? If yes, provide a copy of all such analyses. 

The EPA's general practice when analyzing a new rule is to incorporate into the modeling the 
effects of previously finalized rules. In certain circumstances, the EPA also includes the effects 
of proposed rules. For example, the analysis of the proposed MATS rule included the effects of 
the proposed Transport Rule (which has now been finalized as the Cross-State Air Pollution 
Rule). The EPA has also prepared several peer-reviewed analyses of the cumulative cost and 
benefits impacts of Clean Air Act programs. Most recently, this year the EPA released such an 
analysis of post-1990 Clean Air Act programs. Results of that analysis show benefits of these 



programs, including the Title lII programs, exceed their costs by a wide margin and at limited 
impact to affected industries. For more information, please refer to: 
http://www.epa.gov/oar/sect8 l 2/prospective2.htm I. 

b. Has EPA undertaken any analysis of the potential cumulative impacts of these 
regulations, on the energy sector, on domestic manufacturing and energy-intensive 
and trade-exposed industries, including but not limited to the chemicals, glass, iron 
and steel, cement, aluminum, metal casting, and pulp and paper industries? If yes, 
provide a copy. 

The EPA performs an assessment of the economic impacts of all major regulations. Once a 
regulation has been proposed it becomes part of the baseline against which future regulations are 
analyzed. The Regulatory Impact Analyses (RIAs) for the proposed Mercury Air Toxics 
Standards (MA TS) Rule and the final Cross-State Air Pollution Rule provide extensive 
information about the costs and benefits of these individual proposed or final rules. For example, 
this information includes estimated costs for electric generating units to comply with the 
proposed regulations, and electricity price estimates for electricity consumers. The MA TS 
analysis includes both the proposed MA TS and the proposed Transport Rule, since the Transport 
Rule proposal (later finalized as the Cross-State Air Pollution Rule) was included in the baseline. 
The analyses for each proposed or final rule can be found at: 
http://www.epa.gov/ttnccas l/ria.htm I. 

Similarly, the RIA for the 316(b) rulemaking examined the impacts of that rule on the energy 
and certain manufacturing sectors. See the supporting document, Economic and Benefits 

Analysis.for Proposed Section 316(b) Existing Facilities Rule, in particular, Chapters 4, 5 and 6. 
The document can be found at: 
http://water.epa.gov/la wsre gs/laws gu i dance/cwa/3 l 6b/up load/econandbenefits. pdf. 

The RIA for the Coal Combustion Residues proposed rule includes an estimate of the impact of 
the rule on 13 industries that use coal combustion residues. That RIA can be found at: Document 
ID nr. EPA-HQ-RCRA-2009-0640-0003, at: 
http://www.regulations.gov. 

The EPA wi II continue to analyze the combined impacts of power plant regulations by 
incorporating previously finalized rules into the baseline of regulatory impact analyses. This 
allows the public to understand the specific impacts of the proposed rule and the overall picture 
for the power sector and affected industries. The EPA has also prepared a peer-reviewed analysis 
of the cumulative cost and benefits impacts of Clean Air Act programs in 2020 for regulations 
imposed as of late 2005. Results of that analysis show benefits of these programs, including the 
Title III programs, exceed their costs by a wide margin and at limited impact to affected 
industries. For more information, please refer to: 
http://www.epa.gov/oar/sect812/prospective2.html. 



c. Has EPA consulted with North American Electric Reliability Corporation 
(NERC), or any regional entity, on issues related to electric reliability? If yes, 
describe the consultation including the context in which the consultation occurred, 
the date on which it occurred, issues discussed, and conclusions drawn. 

NERC conducted courtesy briefings to stakeholders, including the EPA, to discuss their "20 I 0 
Special Reliability Scenario Assessment: Resource Adequacy Impacts of Potential U.S. 
Environmental Regulations," and outlined preliminary results of the draft report. Their outreach 
took place prior to the report's release in October of 20 I 0. The EPA uses NERC information and 
data extensively when conducting detailed power sector analyses and has incorporated numerous 
assumptions and data parameters into the Integrated Planning Model (IPM), which is used by the 
EPA to support certain regulations affecting the power sector. These parameters and 
assumptions include: 

• Representation of NERC regions. 
• NERC's forecasts of peak energy demand, by region. 
• NERC's annual joint limits to the transmission capabilities between model regions. 
• NERC's assessment of power plant "availability." 
• NERC's reserve margin requirements. 
• Facility level data, taken from NERC Electricity Supply and Demand database. 

More detail on these assumptions can be found in the documentation for IPM on EPA's website: 
http://www.cpa.gov/airmarkets/progsregs/cpa-ipm/BascCasev4 I 0.html#documentation 

3. In the proposed Transport Rule, 2 EPA included a discussion of "Rules Affecting the 
Power Sector," and stated that: "The rules under the CAA will substantially reduce the 
emissions of S02, NOx, mercury, and other air toxics. To the extent that the Agency has the 
legal authority to do so while fulfilling its obligations under the Act and other relevant 
statutes, the Agency will also coordinate these utility-related air pollution rules with 
upcoming regulations for the power sector from EPA's Office of Water (OW) and its Office 
of Resource Conservation and Recovery (ORCR)." 

a. Describe any efforts EPA has made to coordinate these power sector rules and 
provide documentation reflecting such efforts. 

The EPA 's regulatory development process features the use of workgroups that include staff 
from interested offices from across the agency. Staff and managers from the air, water and waste 

offices are involved in development of the power plant rules. The following is a link to a 

description of the EPA's regulatory development process: 
http://www.epa.gov/ttnecas I /econdata/Rmanual2/3. J .html. 



b. Has EPA prepared any analyses of the cumulative impacts of these rules on the 
U.S. economy, jobs and/or the competitiveness of U.S. businesses? If yes, provide 
copies of all such analyses. If not, state whether EPA plans to prepare such an 
analysis and when it will be prepared. 

As explained above, the EPA performs an assessment of the economic impacts of all major 
regulations. Once a regulation has been proposed it becomes part of the baseline against which 
future regulations are analyzed. The RIA for the proposed Mercury Air Toxics Rule and 
Transport Rule provide information on the job impacts of the individual proposed rules. For 
example, this information includes estimated job losses in certain sectors of the economy and job 
gains due to installation of pollution control equipment and associated materials. The analyses 
for each of these proposed rules can be found at: http://www.epa.gov/ttnecas l /ria.htm I. As 
indicated in the response to question 2.b., above, the EPA also has analyzed the impacts of the 
3 l 6(b) rulemaking on the economy and jobs. 

The EPA will continue to analyze the combined impacts of power plant regulations by 
incorporating previously finalized rules into the baseline of regulatory impact analyses. This 
allows the public to understand the specific impacts of the proposed rule and the overall picture 
for the economy and affected industries. The EPA has also prepared a peer-reviewed analysis of 
the cumulative impacts of Clean Air Act programs in 2020 for regulations imposed as of late 
2005 including impacts on the US economy. Results of this analysis show that the impacts on the 
U.S. economy are small, and that the impact on affected industries is limited. For more 
information, please 
refer to: 
http://www.epa.gov/oar/sect8 I 2/prospective2.html. 

c. Has EPA prepared any analyses of the cumulative impacts of these rules on the 
coal industry, coal producing states, and/or states that rely primarily on coal for 
generation of electricity? If yes, provide copies of all such analyses. If not, state 
whether EPA plans to prepare such an analysis and when it will be prepared. 

The RIAs for the EPA's rules look closely at the effect on the coal industry, coal producing 
states, and states that rely primarily on coal for generation of electricity. The EPA uses the 
Integrated Planning Model (!PM), which provides a detailed framework and includes a 
painstaking bottom-up assessment for coal, including coal supply estimates and demand regions 
(84 coal supply curves), coal quality characteristics, assignment of coals to power plants, the coal 
transportation network, and also reflects coal exports, imports, and non-electric sector demand. 
EPA's recently proposed Mercury and Air Toxics Standards (MATS) for power plants includes a 
thorough impact assessment for coal of both the proposed MA TS and the proposed Transport 
Rule, since the Clean Air Transport Rule proposal was included in the baseline. 

More detail on EPA's coal assumptions can be found in Chapter 9 of the documentation for IPM 
on EPA's website: 



http://www.epa.gov/airmarkets/progsregs/epa-ipm/BaseCasev4 I O.html#documentation 

4. Has EPA consulted at any time since January 2009 with the Federal Energy Regulatory 
Commission, Department of Energy, Council on Environmental Quality, Office of 
Management and Budget, or any other federal agency or department on issues regarding 
the potential impacts of its GHG or other power sector rules referenced above on electricity 
reliability? If yes: 

a. Describe each consultation, including where it occurred, the date on which it 
occurred, and the participating agencies. 

b. Describe in detail the outcome of those consultations. 

c. Provide all documents relating to those consultations. 

A list of meetings involving the EPA and one or more of these entities at which electric 
reliability issues relating to the EPA's power sector rules were discussed is provided in Appendix 
A. Documents related to these meetings are provided in the enclosed CD and are listed in 
Appendix A. 

5. Is EPA participating in any interagency task forces or other working groups to address 
issues related to the impacts of EPA 's power sector rules on electric reliability? If so, 
provide a detailed response including but not limited to: 

a. The members of the interagency task force(s) or working group(s); 
b. When the interagency task force(s) or working group(s) were formed; 
c. The statutory authority under which the task force(s) or working group(s) have 
been formed; 
d. The dates on which the task forces or agencies have met to address issues related 
to the impacts of EPA's power sector rules on electric reliability; and, 
e. Any minutes, communications or other documentation relating to the work of the 
task force(s) or working group(s). 

No, the EPA is not participating in any formal interagency task forces or other working groups of 
this nature. The response to question 4 above identifies meetings that EPA staff have had with 
staff from FERC, DOE, and CEQ with regard to electric reliability issues related to EPA 
regulations. 

6. What emergency authority exists to waive environmental regulations if they threaten 
electric reliability? To the extent such authority exists, what is EPA's role in 



decisionmaking to invoke that authority, and how would EPA coordinate with other 
relevant agencies? 

The Clean Air Act provides a range of tools to ensure the protection of public health and 
compliance with environmental regulation while maintaining a reliable electric supply. Many of 
these tools have been previously employed to address electric reliability concerns. 

Perhaps most directly relevant to electric reliability concerns is the flexibility provided by the 
Clean Air Act's enforcement provision, Section 113. While this provision does not specifically 
address electric reliability, as discussed in response to question 7, it does provide the 
Administrator with significant discretion in enforcement of the Act, which has been exercised 
previously to address reliability issues. Section 113 provides the EPA (and delegated authorities) 
with a broad toolkit that can be used separately from, or in conjunction with, other authorities 
available to the EPA and other agencies. Pursuant to Section 113, the EPA may use its 
enforcement authorities to craft a case-specific administrative order or civil judicial settlement 
(in the latter instance working with the Department of Justice) to bring a source into compliance 
in a manner that maintains the reliability of the electric grid. 

In using its Section 113 authorities and evaluating compliance requirements, the EPA has a long 
history of working closely with other agencies and key stakeholders. On future matters where 
electric reliability may be an issue, the EPA would expect to work on a case-by-case basis with 
sources with direct compliance obligations and oversight agencies with responsibility to assure a 
reliable supply of electricity, such as: State Public Utility Commissions, State environmental 
agencies, Regional Transmission Organizations, Independent System Operators, the North 
American Electric Reliability Corporation, the Federal Energy Regulatory Commission (FERC) 
and the Department of Energy (DOE). · 

In addition, other sections of the Clean Air Act incorporate flexibility mechanisms that may be 
relevant. For example, Section 1 IO(f) establishes a process by which a Governor may petition the 
President to determine that a "national or regional energy emergency exists of such severity" that 
.suspension of any part of a State Implementation Plan (SIP) and certain acid rain-related 
requirements may be necessary and other means of responding to the energy emergency may be 
inadequate. Upon issuance of the detennination by the President, a Governor may suspend 
applicability of SIP or certain acid-rain requirements to a source if the Governor finds that a 
temporary energy emergency involving high levels of unemployment or loss of energy supply to 
residential dwellings exists in the vicinity of the source and such unemployment or loss can be 
alleviated by the emergency suspension. The Administrator of the EPA may disapprove a 
suspension if she detennines that it does not meet the requirements of section 11 O(t)(2). Any 
such suspension is limited to a maximum of four months. 

Section 112 of the Clean Air Act provides that existing sources subject to standards to control 
hazardous air pollutants must comply with those standards as expeditiously as practicable, not to 
exceed three years from the effective date of the regulations. However, if a source is unable to 
comply within three years, the pennitting authority, may grant an extension for up to a one year 
if such time is necessary for the installation of controls. This provision does not address electric 
reliability per se, but provides flexibility that may be relevant in this area. 



The enforcement authorities under Section 309 of the Clean Water Act likewise provide 
flexibility to ensure that the environmental objectives and requirements of the statute can be 
achieved without compromising electric reliability. In the event that a permittee is unable to meet 
statutory or permit requirements immediately, the EPA may issue a compliance order, or enter 
into a civil judicial settlement (in the latter instance working with the Department of Justice) to 
bring a source into compliance with these requirements in a reasonable time. 

Your letter references the EPA 's forthcoming standards under Section 3 l 6(b) of the Clean Water 
Act for cooling water intake structures at power plants and at other industrial facilities. The 
EPA's proposed rule would expressly require the permitting authority to consider local energy 
reliability concerns in establishing site-specific standards on cooling water intake structures. Jn 
addition, even where closed-cycle cooling is required, the proposed regulations provide the 
permit writer with the discretion to consider energy reliability and latitude in establishing a 
compliance schedule. Finally, the Clean Water Act authorizes the EPA to consider energy 
impacts in establishing technology-based effluent limitations guidelines and standards for 
categories of direct and indirect dischargers, including power plants, under Sections 30 J, 304, 
306 and 307 of the Act. 

7. In the past, has EPA exercised emergency authority to waive environmental regulations 
to ensure reliability of energy supply? If yes, please identify each such instance, including 
the dates, facilities involved and the nature of the action taken by EPA. 

The EPA has a history of working with other regulatory agencies, States and the regulated 
community to ensure that critical power plants can operate when needed to resolve reliability 
issues and avoid power outages. The following examples document some of the EPA's actions in 
this regard. 

During the 2001 energy shortfall in the West, in response to various State proclamations of 
emergency and orders from energy regulatory agencies, the EPA worked with the States, 
Independent System Operators and local air pollution agencies to formulate case-specific 
approaches that allowed critical projects to move forward quickly in order to minimize 
likelihood of blackouts. These approaches took the form of orders that acknowledged the 
violation of state air pollution limits and other requirements, in instances where sources were 
employing, or agreed to employ, appropriate air pollution-minimizing control technologies. ln 
most of these agreements, sources also agreed to come into full compliance by a date certain, and 
in most cases agreed to specific emission limits during the noncompliant periods and to conduct, 
or to fund, environmentally beneficial projects and/or to purchase allowances that would offset 
pollution emitted during the time that the source was out of compliance. 

More recently, the EPA has used its enforcement tools to address reliability issues that might 
arise when plants are temporarily shut down in order to install emissions controls and to ensure 
reliable operation. ln 2005 and 2006, the EPA worked with DOE, FERC, the District of 
Columbia Public Service Commission (DCPSC), the Virginia Department of Environmental 
Quality (VADEQ), and Mirant Potomac River LLC (Mirant) to assess Mirant's impact on the 



Clean Air Act's National Ambient Air Quality Standards (NAAQS) and allow continued 
operation of its generating units at a level that both ensured electric reliability and minimized 
emissions of air pollutants. In response to an unexpected and sudden shutdown by Mirant of 
generating units to address NAAQS concerns, DOE ordered the utility to immediately restart and 
operate and promptly sought the EPA consultation and involvement. Together, the EPA and 
DOE and the aforementioned entities resolved the matter through a number of steps that included 
a short-term informal agreement and formal administrative orders by the EPA and DOE that each 
accounted for the parallel authority of the other. The EPA order, which is provided on the 
enclosed CD, established a set of operating limitations and procedures designed to both protect 
air quality and provide the company with the operating flexibility needed to ensure reliable 
electrical service. 

In 2008, the EPA entered into the attached consent decree with American Electric Power (AEP) 
that required the installation of pollution controls in AEP' s eastern fleet of coal-fired generating 
units. To address AEP's concern that then unknown and unknowable factors might create a 
situation in which temporary removal of a unit from service for control installation could create a 
serious reliability problem, the EPA included specific language in the consent decree to excuse, 
under specific circumstances, strict compliance due to such events as failure by a permitting 
authority to issue a necessary permit and orders by regulatory and governmental authorities, 
acting under and authorized by applicable law, to operate a unit. 

Importantly, such approaches must follow a narrow set of principles, so that the protections 
afforded by our nation's public health and environmental laws are not abrogated. By way of 
illustration of such principles, included in the enclosed CD is a memo from the Sylvia Lowrance, 
Acting Assistant Administrator for Enforcement and Compliance Assurance that guided the 
approach the EPA used during the 2001 period. 

In addition, during the late 1970s, President Carter issued several determinations under section 
11 O(f) of the Clean Air Act that regional energy emergencies existed, thereby allowing 
Governors in the affected States to suspend applicability of certain regulatory requirements to 
sources in those areas. For example, in February 1979, the Florida Governor sought a suspension 
on behalf of Florida Power & Light and other utilities because of limited availability of low
sulfur oil needed to meet emission limits in Florida's State Implementation Plan (SIP). President 
Carter issued a determination that a regional energy emergency existed, and the Governor 
suspended portions of portions of the SIP to allow the utilities to bum higher sulfur oil. See 44. 
Fed. Reg. 21,245 (April 6, 1979). President Carter also issued determinations that regional 
energy emergencies existed in Ohio, Oregon, and Pennsylvania due to limited supply of low
sulfur oil needed to meet emission limits in those states. 

8. If EPA or other federal authorities exercise such emergency authority to direct utilities 
or electricity generators to continue to operate to ensure reliability of electricity supply: 

a. Will the utility or electricity generators be protected from penalties for violations 
of the environmental regulations or will they potentially be subject to penalties? 



b. Will the utility or electricity generators be protected from civil or criminal 
enforcement actions by federal or state regulators or will they potentially be subject 
to enforcement actions? 

c. Will the utility or electricity generators be protected from citizen suits or actions 
by third parties or will they potentially be subject to suits or third party actions? 

As discussed in the response to question 6, the EPA's enforcement authorities under Section 113 
of the Clean Air Act and Section 309 of the Clean Water Act are valuable tools that can be 
applied in a case-specific manner that ensures the reliable supply of electricity while protecting 
public health and bringing sources into compliance with environmental regulations. To the extent 
that the EPA uses such authorities, its response would be guided by the particular situation at 
hand. Decisions about the particular kind of enforcement tool utilized and the appropriateness of 
a penalty would be highly fact specific. We would expect that principles similar to those 
discussed in the response to question 7 would guide the Agency's actions. 

With regard to the question about citizen suits, Section 304 of the Clean Air Act provides third 
parties, after a 60-day notice, the authority to bring a civil action against any person who is 
alleged to have violated or to be in violation of Clean Air Act emissions standards or limitations, 
orders related thereto and certain permitting requirements. However, such an action can only be 
maintained if the EPA or a State is not already "diligently prosecuting" a civil action to bring the 
source into compliance. In the event that the EPA or a State has undertaken a civil action, a 
citizen/third party has the right to intervene in the action. If a citizen suit were brought and 
challenged, the question whether the EPA or a State is "diligently prosecuting" the relevant 
matter is ultimately a judicial decision and turns on what actions either governmental agency has 
taken. There were not any citizen challenges to any of the cases noted in the answer to Question 
7, above. Aside from any legal bar to citizen suits, the EPA believes that the facts and 
circumstances that would motivate the EPA to utilize its enforcement authorities in a flexible 
manner to ensure reliability would have a significant impact on both the inclination of a citizen 
to challenge the underlying conduct of an electric generator or other regulated entity as well as a 
court's disposition of any such challenge. 

The citizen suit provision of the Clean Water Act (Section 505) operates similarly and implicates 
similar considerations. 



Appendix A 
Response to Question 4 

Meetings and Phone Calls Between EPA and FERC, DOE, and CEQ 

The following is a list of meetings and phone calls between the EPA and one or more of FERC, 
DOE, and CEQ, at which issues related to the potential impacts of the EPA's power sectors rules 
on electric reliability were at least one of the subjects of discussion. As to OMB, the subject of 
impacts on electric system reliability is discussed in the EPA's Regulatory Impact Analyses for 
various rules affecting the power sector, which were submitted to OMB and were subject to 
interagency review. Apart from conversations regarding the relevant text in technical support 
documents for rules, the EPA did not consult with OMB on this subject. 

Date Location Participants Purpose/Subject 

8/18/l 0 CEQ CEQ, DOE, CEQ convened a meeting to discuss the EPA's 
EPA, and analysis of pending rules affecting power plants, 
FERC staff including impacts on costs, generation mix, 

reliability, and other factors. 

9/8/l 0 FERC EPA and The EPA staff met with FERC staff to follow up 
FERC staff on the 9/8/10 meeting at CEQ. The EPA staff 

discussed the EPA's modeling approach and 
FERC staff discussed tools used by FERC in 
reliability analysis. 

l 0/5/l 0 CEQ CEQ, DOE, CEQ convened a meeting to discuss potential 
EPA, and impacts of the EPA rules on the power sector. 
FERC staff DOE's Energy Information Administration (EIA) 

presented its Annual Energy Outlook (AEO) 20 l 0 
reference case for the power sector and some 
special energy efficiency cases from that report. 

10/20/l 0 CEQ CEQ, EPA, CEQ convened a meeting to explore options for 
and FERC staff consultation between the EPA and FERC with 

regard to the impacts of the EPA air regulations on 
electric reliability. 

10/26/10 Phone FERC Discussion of NERC's report on the reliability 
Chairman Jon impacts of the EPA regulations 
Wellinghoff 
and EPA 
Assistant 
Administrator 
Gina 
McCarthy 

10/27/10 FERC CEQ,EPA, FERC staff presented an informal preliminary 
FERC staff assessment of potential reliability issues associated 



with the EPA regulations for power plants. The 
EPA discussed its analysis and the type of 
information that could be made available for 
further analysis. 

11/4/10 Phone EPA and Follow-up discussion of the information provided 
FERC staff at the 10/27/10 meeting at FERC and how it could 

be used for further analysis. 

11/29/10 EPA FERC The EPA provided an overview of the EPA's 
Commissioners pending regulations for power plants under the 
Norris and Clean Air Act. 
Lafleur and 
FERC staff; 
EPA Assistant 
Administrator 
Gina 
McCarthy and 
EPA staff 

I I 12/ 11 EPA DOE, EPA Discussion of potential DOE-EPA engagement 
with respect to modeling and analysis related to 
potential the EPA power sector regulations. 

2/2/11 EPA DOE, EPA The EPA provided overview of draft proposed 
Mercury and Air Toxics Standards rule for DOE 
staff that had not attended to 1112/11 meeting. 

2/8/I I EPA DOE, EPA The EPA provided briefing on draft proposed 
Mercury and Air Toxics Standards rule. 

2/10/11 Phone DOE, EPA Follow-up discussion from 2/8/11 meeting. 

2/14/11 NARUC EPA and The EPA and FERC staff had lunch together 
Winter FERC staff during the National Association of Regulatory 

Committee Utility Commissioners' winter committee meeting. 

Meeting They discussed ways in which the EPA staff could 

(Washington, 
participate in regional transmission planning 
processes. 

DC) 

2/16/11 FERC CEQ, DOE, CEQ convened a meeting to discuss the impacts of 
EPA, and the forthcoming Transport Rule/Cross-State Air 
FERC staff Pollution Rule and proposed Mercury and Air 

Toxics Standards Rule. The EPA provided a 
presentation of its preliminary modeling of the 
proposed rules. 

2/17111 DOE DOE, EPA The EPA provided preliminary modeling analysis 
of proposed Transport Rule/Cross-State Air 
Pollution Rule and Mercury and Air Toxics 



Standards Rule. 

2/25/11 Phone DOE, EPA Follow-up discussion regarding previous meeting 
between CEQ, DOE, the EPA, and FERC. 

3/3/ 11 EPA DOE and EPA Meeting to discuss potential DOE tools and 
staff capacity to assess potential resource adequacy 

effects of the EPA power sector rules 

3/4/1 1 Phone DOE, EPA The EPA provided preview of preliminary 
modeling results for proposed Transport 
Rule/Cross-State Air Pollution Rule and Mercury 
and Air Toxics Standards Rule. 

3/8/11 DOE DOE, EPA The EPA provided updated results from 
preliminary modeling results for the proposed 
Transport Rule/Cross-State Air Pollution Rule and 
Mercury and Air Toxics Standards Rule. 

3114/11 Phone EPA and Biweekly teleconference regarding assessment of 
FERC staff power sector impacts of the EPA rules. The EPA 

discussed final modeling for its proposed Mercury 
and Air Toxics Standards Rule for power plants, 
signed on 3/16/J I. 

3/18/11 EPA DOE and EPA Follow-up meeting from 3/3/11 meeting to discuss 
staff potential DOE tools and capacity to assess 

potential resource adequacy effects of the EPA 
power sector ru Jes 

3/30111 Phone EPA and Biweekly teleconference regarding assessment of 
FERC staff power sector impacts of the EPA rules. The EPA 

provided a brief update on its recently issued 
proposed cooling water intake rule under Section 
3 I 6(b) of the Clean Water Act. 

4/4/11 FERC EPA and FERC staff discussed how various utility planning 
FERC staff authorities address proposed plant closures under 

utility tariffs and other mechanisms. 

4/13/11 Phone EPA and Biweekly teleconference regarding assessment of 
FERC staff power sector impacts of the EPA rules. Further 

discussion of modeling of recently proposed 
Mercury and Air Toxics Standards Rule. 

4/27/11 Phone EPA and Biweekly teleconference regarding assessment of 
FERC staff power sector impacts of the EPA rules. Follow-up 

discussion of the EPA 's modeling of its proposed 
Mercury and Air Toxics Standards Rule. 

5/3/11 FERC FERC Discussion of the EPA's proposed Clean Air Act 
Commissioners power sector rules and potential impacts on 



Lafleur and electric sector costs and reliability. 
Moeller and 
FERC staff; 
EPA Assistant 
Administrator 
Gina 
McCarthy and 
EPA staff; 
DOE staff 

Documents 
On the enclosed CD, the EPA is providing the following documents that the Agency is able to 
provide at this time in response to the request, in question 4, for documents related to the 
meetings and phone calls identified above. Where documents are associated with one of the 
meetings or calls listed above, this is noted. The Agency will continue to work with your staff to 
accommodate your interest in this subject matter. 

EPA Documents 
• Key Preliminary Results from Modeling Future Utility Controls Aug 18.pdf (August 18, 

20 l 0 meeting) 
• Reducing Air Pollutants from Power Plants.pdf (August 18, 2010 and November 29, 

2010 meetings) 
• Parsedfile_ TR SB Limited Trading 2014.xls. (preliminary lPM model output for 

Transport Rule) (October 27, 2010 meeting) 
• Reducing Air Pollution from Power Plants (January 12, 2011 meeting) 
• Coal Combustion Residuals Proposed Regulation (January 12, 2011 meeting) 
• Clean Water Act Regulations Affecting Electric Utilities (January 12, 2011 meeting) 
• FERC-DOE_Review.docx (February 16, 2011 meeting) 
• ParsedFile_BC_24.xlsx. (preliminary IPM model output for the Transport Rule and 

Mercury and Air Toxics Standards Rule) (February 16, 2011 meeting) 
• ParsedFileDescription.docx. (provides information on preliminary IPM model output for 

the Mercury and Air Toxics Standards Rule) (February 16, 2011 meeting) 
• Resource Adequacy and Reliability_v3.docx. (EPA draft assessment based on IPM 

modeling) (February 16, 2011 and February 17, 2011 meetings) 
• Toxics and TR Closures-134 CAMD Units Heat Inputs-Feb 15 2011.xlsx. (preliminary 

IPM modeling output on Transport Rule and Mercury Air Toxics Standards Rule) 
(February 16, 2011 meeting) 

• Documentation Supplement for EPA Base Case v.4.10 PTR- Updates for Proposed 
Toxics Rule- Draft (February 17, 2011 meeting) 

• Toxics Rule: Energy Efficiency Sensitivity - Draft (March 8, 2011 meeting) 
• ParsedFile_ Toxs_20 I 5Base.xlsx (IPM output for modeling "base case" for Transport 

Rule and Mercury and Air Toxics Standards rule) (sent to FERC April 4, 2011) 



• ParsedFile_Toxs_2015Policy.xlsx (IPM output for modeling "policy case" for Transport 
Rule and Mercury and Air Toxics Standards rule) (sent to FERC April 4, 2011) 

• Addressing the Environmental Impacts of the Power Sector.pdf. (May 3", 2011 meeting) 

Other Documents 
• Email from FERC staff to EPA staff asking questions regarding EPA modeling of power 

sector rules (April 13, 2011) 
• Email from EPA staff to FERC staff confirming receipt of April 13, 2011 email (April 

13,2011) 
• Email from EPA staff to FERC staff providing responses to questions posed in April 13, 

2011 email (April 21, 2011) 
• Database Questions Response.docx. (attachment to email) (EPA response to questions 

from FERC regarding IPM modeling) (April 21, 2011) 
• FERC RMR Gen Retire Inquiry (follow-up to April 4, 2011 meeting) 
• Emails from FERC staff to EPA staff forwarding third-party articles, announcements, or 

studies: 
0 3/30/11 
0 3/31/11 
0 4/11111 
0 4/13111 (2) 
0 4/18/11 
0 4/26/11 (2) 
0 4/28/11 
0 4/29111 
0 5/2111 
0 5/5/11 (3) 
0 5/9/11 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. 20460 

The Honorable Joe Barton 
Ranking Member 

DEC 2 2 2010 

Committee on Energy and Commerce 
U.S. House of Representatives 
Washington, DC 20515 

Dear Congressman Barton: 

OFFICE OF CONGRESSIONAL AND 
INTERGOVERNMENTAL RELATIONS 

Thank you for your December 8, 2010 letter which was a follow-up to your 
March 3, 2010 letter requesting information related to increases in the number of EPA 
employees reaching the highest levels of government pay scales as well as the potential 
use of funding from the American Recovery and Reinvestment Act of 2009 to augment 
already-high federal salaries. EPA replied to this request on November 301

h, but the 
Committee staff requested additional information, including details of several 
professional services contracts. 

In your recent letter, you have requested detailed information concerning several 
EPA professional service contracts. As per your request, we are working to gather 
infom1ation for the following contracts as identified in your letter: 

Contract# 68-W-02-056 with the Cadmus Group, Inc. for $1,775,996.00. 
Contract# 68-W-02-058 with Perrin Quarles Associates, Inc. for 
$1,821,453.66. 
Contract# 68-W-03-028 with ICF Services Company, LLC for 
$7,956,004.38. 
Contract# EP-D-04-069 with the Cadmus Group, Inc. for $5,919, 124.00. 
Contract# EP-D-08-096 with the Cadmus Group, Inc. for $5,095,626.49. 
Contract# EP-S3-04-0l with Chenega Integrated Systems, LLC for 
$.1, 100,000.00. 
Contract# EP-S#-09-02 with Chenega Global Services, LLC for $587,862.00. 
Contract# EP-W-07-059 with E2 Inc. for $4,044,053.37. 
Contract# GS-1 OF-0090J with Booz Allen & Hamilton, Inc. for 
$1,377,032.50. 

EPA will need additional time to respond to your request. Your request is a high 
priority, and we will respond further as soon as possible. 

Internet Address (URL)• http://www.epa.gov 
Recycled/Recyclable• Printed wtth Vegetable 011 Based Inks on Recycled Paper (Minimum 25% Postconsumer) 
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Again, thank you for your letter. If you have any questions, please contact me or 
your staff may call Christina Moody of my staff at (202) 564-0260. 

cc: The Honorable Henry A. Waxman 
Chairman 

Sincerely, 

rvin Ganesan 
Deputy Associate Administrator 

for Congressional Affairs 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. 20460 

The Honorable Joe Barton 
Committee on Energy and Commerce 
U.S. House of Representatives 
Washington, D.C. 20515 

Dear Congressman Barton: 

MAY - 4 2011 

OFFICE OF 
ADMINISTRATION 
AND RESOURCES 

MANAGEMENT 

Thank you for your December 8, 2010, letter to Administrator Jackson, which is a follow-up 
to the U.S. Environmental Protection Agency's (EPA) November 30, 2010, response regarding 
several EPA professional service contracts. In your letter, you requested the following additional 
information concerning specific EPA professional service contracts: 

• A copy of the contract; 
• A description of the tasks carried out by the contractor and any subcontractors pursuant to 

the contract; 
• The number of individuals included under the contract; 
• Information on the nature of the final deliverable obtained by EPA; and, 
• Where possible, a copy of the final deliverables. 

The following are the contracts for which this information is requested: 

1. Contract Number 68-W-02-056, The Cadmus Group, Inc. for $1,775,996.00. 
2. Contract Number 68-W-02-058, Perrin Quarles Associates, Inc. for $1,821,453.66. 
3. Contract Number 68-W-03-028, ICF Services Company, LLC for $7,956,004.38. 
4. Contract Number EP-D-04-069, The Cadmus Group, Inc. for $5,919,124.00. 
5. Contract Number EP-D-08-096, The Cadmus Group, Inc. for $5,095,626.49. 
6. Contract Number EP-S3-04-0l, Chenega Integrated Systems, LLC for $1, 100,000.00. 
7. Contract Number EP-S3-09-02, Chenega Global Services, LLC for $587,862.00. 
8. Contract Number EP-W-07-059, E2 Inc. for $4,044,053.37. 
9. Contract Number GS-10F-0090J (EP-W-06-018*), Booz Allen & Hamilton, Inc. for 

$1,377,032.50. 

*This number indicates EPA's Delivery Order number under the GSA contract. 

Internet Address (URL) • http://www.epa.gov 
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We have provided all of the requested information on the enclosed computer disks. 

Again, thank you for your letter. If you have further questions, please contact me or your 
staff may call Ms. Christina Moody in EPA' s Office of Congressional and Intergovernmental 
Relations at (202) 564-0260. 

Enclosures 

cc: The Honorable Fred Upton, Chairman 

Sincerely, 

t ·; µ,__, 
Cr::;, E. Hooks 
Assistant Administrator 

The Honorable Henry A. Waxman, Ranking Member 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. 20460 
-

DEC' l 2009 
OFFICE OF CONGRESSIONAL AND 
INTERGOVERNMENTAL RELATIONS 

The Honorable Joe Barton 
Ranking Member 
Committee on Energy and Commerce 
U.S. House of Representatives 
Washington, DC 20515 

Dear Congressman Barton: 

Thank you for your November 19, 2009 letter regarding EPA's actions to pursue 
regulation of greenhouse gas emissions under the Clean Air Act. In this letter, you 
requested copies of documents and responses to numerous specific questions. 

EPA will need additional time to respond to your requests. Your requests are a 
high priority, and we will respond further as soon as possible. 

Again, thank you for your letter. If you have any questions, please contact me or 
your staff may call Tom Dickerson of my staff at (202) 564-3638. 

Sincerely~ 

~GMesan 
cc: The Honorable Henry A. Waxman 

Chairman 

Deputy Associate Administrator 
for Congressional Affairs 

Internet Address (URL) • http://www.epa.gov 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. 20460 

The Honorable Greg Walden 
Ranking Member 

DEC 1 1 2009 

Subcommittee on Oversight and Investigations 
Committee on Energy and Commerce 
U.S. House of Representatives 
Washington, DC 20515 

Dear Congressman Walden: 

OFFICE OF CONGRESSIONAL ANO 
INTERGOVERNMENTAL RELATIONS 

Thank you for your November 19, 2009 letter regarding EPA's actions to pursue 
regulation of greenhouse gas emissions under the Clean Air Act. In this letter, you 
requested copies of documents and responses to numerous specific questions. 

EPA will need additional time to respond to your requests. Your requests are a 
high priority, and we will respond further as soon as possible. 

Again, thank you for your letter. If you have any questions, please contact me or 
your staff may call Tom Dickerson of my staff at (202) 564-3638. 

cc: The Honorable Bart Stupak 
Chairman 

Arvin Ganesan 
Deputy Associate Administrator 

for Congressional Affairs 

Subcommittee on Oversight and Investigations 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, D.C. 20460 

The Honorable Joe Barton 
Ranking Member 
Committee on Energy and Commerce 
U.S. House of Representatives 
Washington, D.C. 20515 

Dear Congressman Barton: 

JAN 1 2 2010 

OFFICE OF 
AIR AND RADIATION 

Thank you for your November 19, 2009, letter to Administrator Jackson asking for 
information concerning the potential employment impacts of several actions the U.S. 
Environmental Protection Agency (EPA) is taking under the Clean Air Act to address the threat 
of climate change. The Administrator has asked me to respond to you on her behalf. 

President Obama and Administrator Jackson have repeatedly stated their support for 
legislation to achieve reductions in greenhouse gas emissions. They have also recognized EPA's 
obligation to respond to the Supreme Court's nearly three year-old decision that greenhouse 
gases are pollutants under the Clean Air Act and that EPA must determine whether greenhouse 
gas emissions from motor vehicles endanger public health or welfare. As the Court explained, 
such a determination may be based only on available scientific information; and if EPA finds that 
motor vehicle greenhouse gases meet the endangerment test, it must set greenhouse gas 
emissions standards for those vehicles. 

EPA recognizes both the importance of the endangerment determination, which the 
Administrator has now made, and the need for the U.S. economy to regain sound footing. With 
that in mind, we have taken a careful, common sense approach to taking action under the Clean 
Air Act while Congress continues to consider climate change legislation. As the President, the 
Administrator and other Cabinet-level officials have explained, transitioning to clean energy is 
essential for establishing a strong, sustainable foundation for future U.S. economic growth. 
While comprehensive climate legislation to promote such a transition is under consideration, 
EPA is obligated to consider action under the Clean Air Act. As we do so, we understand the 
need to protect and create jobs, and we will look for opportunities to both reduce emissions and 
create incentives for clean energy and manufacturing job growth here in the U.S. 
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In your letter, you ask a series of questions concerning the potential impact of several 
EPA proposed and final actions onjob and economic growth. You ask in particular about · 
whether EPA has conducted required analyses under the Clean Air Act and Executive Order 
12866 for those actions. As we explain in our enclosed answers to your specific questions, EPA 
has complied with all applicable analytical requirements, and we are committed to fashioning 
any Clean Air Act rules in a manner that minimizes any job losses and enhances the U.S. 
economy's potential for job growth to the maximum extent allowed by law. 

Thank you again for your letter. Please contact Diann Frantz of our Office of 
Congressional and Intergovernmental Relations at 202 564-3668 if you have any further 
questions. 

Enclosure 



ENCLOSURE 

Questions 1-6. This series of questions asks for EPA estimates of job losses and/or shifts in 
employment in the United States that might occur as a result of the CAA section 202 
endangerment finding (issued by EPA on December 7, 2009), the proposed light-duty 
vehicle rule, and regulation of greenhouse gases under the PSD and Title V permitting 
programs. Several of the questions also ask EPA to identify any near-term and longer term 
job losses in the United States, and. when, in what regions of the country, and in what 
employment sectors any such job losses would be expected to occur. Some questions ask 
for documents, as well. Because the questions concern actions that are inter-related, we 
have provided a single, integrated response. 

EPA was directed by the U.S. Supreme Court in its 2007 Massachusetts v. EPA decision to 
determine under section 202(a) of the Clean Air Act whether greenhouse gases from motor 
vehicles cause or contribute to air pollution that may reasonably be anticipated to endanger 
public health or welfare, or whether available scientific information is inadequate to make such a 
determination. The Court also ruled that if EPA found that motor vehicle greenhouse gas 
emissions met the endangerment test, it would be required to set motor vehicle standards for 
those emissions under section 202(a) of the Act. 

EPA recently responded to the Supreme Court's decision by issuing final endangerment and 
cause or contribute findings for greenhouse gases under section 202(a) (74 FR 66496, December 
15, 2009). Administrator Jackson made those findings after a thorough review and analysis of 
the best available science and public comments on the Agency's proposed findings and the 
scientific record EPA had compiled in developing those findings. As a result of the findings, 
EPA is now obligated to issue motor vehicle greenhouse gas standards. EPA proposed such 
standards earlier this year as part of the President's plan to help revitalize the domestic auto 
industry. 

In issuing the findings, EPA explained that they are not a regulation promulgated under section 
202(a) of the CAA, since they do not include any regulatory text and they do not impose any 
requirements. As a result, EPA was not required to conduct an economic analysis of the findings 
under EO 12866. Moreover, since the Supreme Court made clear in Massachusetts that EPA 
may consider only scientific information in making an endangerment determination under CAA 
section 202(a), there was no statutory requirement or purpose for conducting economic analysis 
as part of the development of the findings. As EPA explained in the final findings and the 
accompanying responses to comments (Volume 11 ), the appropriate place to consider the 
economic impacts of mitigation measures that may follow a positive endangerment finding is in 
the context of developing and promulgating those measures. EPA generally provides an analysis 
of the cost, economic impacts, and benefits ofregulatory actions in conjunction with the 
proposed and final rules that establish regulatory standards or requirements under the Clean Air 
Act. 



In keeping with that practice, EPA conducted economic analyses of the proposed light-duty 
vehicle greenhouse gas standards as required by EO 12866 and as relevant to the statutory 
criteria for setting such standards. Relevant to your inquiry concerning potential jobs impacts, 
EPA analyzed the effects of the light-duty rule on vehicle purchases. The analysis assumed that 
the full cost of the new technology would be passed along to consumers. In addition, it 
incorporated the effect of this price increase on vehicle insurance, sales tax, vehicle financing, 
and vehicle resale value. It used five years' worth of vehicle fuel savings as an offset to the 
increased price. The fuel savings more than offset the increase in vehicle costs. The results 
indicate that both car and truck sales are expected to increase. This increase should lead to 
increased employment in the auto related industry sector. NHTSA conducted a parallel analysis 
and got results consistent with those of EPA. These results are discussed in the Preamble, 
Sections 111.H.5 and IV.G.5; in EPA's Draft Regulatory Impact Analysis in Section 8.1.1, and in 
NHTSA's Preliminary Regulatory Impact Analysis Chapter VII, on pp. 334-340. 

With respect to PSD and Title V programs, EPA prepared a Regulatory Impact Analysis (RIA) 
of the proposed greenhouse gas tailoring rule (September 2009) to analyze the benefits and costs 
of the proposed rule, as required under EO 12866. Since the proposed tailoring rule, if adopted, 
would provide regulatory relief to smaller sources that might otherwise become subject to the 
PSD and Title V programs, no job or employment losses are anticipated as a result of the 
tailoring rule nor were any quantified. 

As part of the proposed tailoring rule, EPA examined the permitting requirements that would 
apply to large sources of greenhouse gas emissions should such emissions become subject to the 
PSD and Title V programs. In particular, EPA noted that new or modified sources that exceeded 
PSD applicability thresholds for their greenhouse gas emissions would be required to apply best 
available control technology (BACT) to minimize those emissions. The Clean Air Act requires 
that costs be taken into account in making BACT determinations. 

To help develop potential guidance for making BACT determination for greenhouse gas 
emissions from various types of sources, EPA has convened a subcommittee of its Clean Air Act 
Advisory Committee to obtain information and advice from industry, state, and environmental 
group stakeholders. EPA believes applying BACT to new and expanding large emitters of 
greenhouse gases represents one of many opportunities for reducing emissions and growing 
clean industry, businesses and jobs. For example, as nations around the world work to reduce 
greenhouse gas emissions and intensity, U.S. businesses that make advances in developing low
or no-emitting technologies and emission controls may find growing markets for their products. 

We do not have any documents responsive to your requests. 

7. With regard to Section 321 of the Clean Air Act, does EPA comply with this provision? 
If yes, how does EPA comply? If no, please explain. 

CAA section 321 authorizes the Administrator to investigate, report and make recommendations 
regarding concerns raised by employers or employees that requirements under the Clean Air Act 
will adversely affect employment. Section 321(a) provides for "continuing evaluations of 
potential loss or shifts of employment which may result from the administration or enforcement 



of the provision of this Act and applicable implementation plans, including where appropriate, 
investigating threatened plant closures or reductions in employment allegedly resulting from 
such administration or enforcement." CAA sections 32l(b) and (c) authorize, in general, an 
employee to petition for an investigation of alleged loss of employment due to CAA 
requirements, and establish procedures for such an investigation. CAA section 321 ( d) provides 
that the evaluations or investigations authorized in CAA section 321 do not authorize or require 
EPA or the States to modify any CAA requirement. 

CAA section 321 was added in the 1977 CAA Amendments. Both the House and Senate. 
Committee Reports for the 1977 amendments describe the purpose of section 321 as addressing 
situations where employers make allegations that environmental regulations will jeopardize 
employment possibly in order to stimulate union or other public opposition to environmental 
regulations. The section was intended to create a mechanism to investigate and resolve those 
allegations. The section was also designed to provide individual employees whose job was 
threatened or lost allegedly due to environmental regulations with a mechanism to have EPA 
investigate those allegations. The committee reports do not describe the provision as applying 
broadly to all regulations or implementation plans under the CAA. 

In keeping with congressional intent, EPA has not interpreted CAA section 321 to require EPA 
to conduct employment investigations in taking regulatory actions. Conducting such 
investigations as part of rulemakings would have limited utility since section 32l(d) expressly 
prohibits EPA (or the States, in case of applicable implementation plans) from "modifying or 
withdrawing any requirement imposed or proposed to be imposed under the Act" on the basis of 
such investigations. As noted above, section 321 was instead intended to protect employees in 
individual companies by providing a mechanism for EPA to investigate allegations - typically 
made by employers - that specific requirements, including enforcement actions, as applied to 
those individual companies, would result in lay-offs. 

8. With regard to the Mandatory Reporting Rule, EPA denied apparently reasonable 
requests for a one-year delay of the reporting requirements to allow adequate time for 
reporting entities to review the final rule and install monitoring equipment. EPA declined 
all such requests on the grounds that this would mean the first annual reports would not be 
received until 2012, "which would likely be too late for many ongoing GHG policy and 
program development needs . " [Preamble, 74 Fed. Reg. at 56,274 (October 30, 2009)] 

a. Is it feasible for up to 30,000 entities affected by this rule, many of which have not 
previously been subject to similar reporting requirements, to review such a complex rule, 
announced by EPA on September 22, 2009 but not formally published in the Federal 
Register until October 30, 2009, to evaluate those requirements and if necessary begin 
monitoring and data collection by January 1, 2010? 

EPA estimates that approximately 10,000 facilities will meet the applicability thresholds in the 
rule, and that up to 30,000 facilities would need to understand the applicability criteria to assess 
whether or not they are potentially affected by the rule. EPA has made available a variety of 
tools and guidance to assist facilities in their determination of whether or not the rule applies to 
them. Of the 10,000 facilities expected to report, the large majority currently report emissions of 



criteria pollutants to States and EPA, report greenhouse gas emissions to state and voluntary 
programs, or report fuel and other statistics to various government agencies. In drafting the rule, 
EPA examined and, where appropriate, built upon the available methods already in use by 
industries and reporting prograrn.s and the data available to reporters as part of standard business 
operations. Consequently, the large majority of these facilities should be generally familiar with 
the approaches in this rule. 

EPA has provided flexibility in the final rule that addresses and alleviates potential challenges 
faced by reporters in 2010. First, all facilities have the option of using best available 
monitoring methods for the first quarter of2010, to allow time for getting internal systems and 
equipment in place. Facilities can also petition EPA to extend this flexibility to the end of 2010 
if it is not feasible to procure, install, and operate new equipment by the end of the first quarter. 
Second, to the extent that there.are facilities that have not previously been subject to any 
reporting requirements, they are very likely to be facilities that generate greenhouse gas 
emissions only by burning fossil fuels in boilers and turbines. Under the reporting rule, these 
facilities have the flexibility in 2010 to use any of the methods provided for calculating these 
emissions, including methods that rely on existing fuel purchase records and reference book 
emission factors. 

b. What are the "ongoing GHG policy and program development needs" referred to in the 
preamble? Was the denial of the requests for a one-year delay based on statutory 
requirements or was this a policy determination? 

In the proposed and final preambles to the reporting rule, as well as the response to comments 
document, EPA describes some of the numerous provisions of the Clean Air Act the 
implementation of which would benefit from the information that will be gathered by this rule. 
See 73 FR 16448, 16454-55, 74 FR 56260, 56286-87, EPA's Response to Public Comments, 
Volume 9, pp. 9-12 (available at http://www.epa.gov/climatechange/emissions/downloads09/ 
documentsN olume9-R TCLegallssuesRTC-FINAL.pdf). 

The FY2008 Consolidated Appropriations Act instructed EPA to develop and publish a 
mandatory GHG reporting rule no later than 18 months from date of enactment (e.g., June 2009). 
Consolidated Appropriations Act, 2008, Public Law 110-161, 121 Stat 1844, 2128 (2008). 
Congress reaffirmed interest in a GHG reporting rule, and provided additional funding, in the 
2009 Appropriations Act (Consolidated Appropriations Act, 2009, Public Law I 10-329, 122 
Stat. 3574- 3716). Although the Appropriations Acts did not specifically require that reporting 
begin in calendar year 2010, the expedited schedule indicates Congressional intent that EPA 
begin gathering information as soon as practical. Indeed, EPA received inquiries from a number 
of members of Congress who specifically noted a preference that EPA begin gathering 
information in January 2010. 

EPA agrees that calendar year 2010 emissions data are crucial to the timely development of 
future GHG policy and regulatory programs. Delaying data collection until calendar year 2011 
would mean the data would not be received until 2012, more than four years after enactment of 
the Appropriations Act instructing EPA to promulgate the rule, and potentially too late to infonn 
ongoing GHG policy and program development work. 



9. What are the potential penalties, including but not limited to monetary penalties 
and other civil or criminal sanctions, for violations of the (i) Mandatory Reporting Rule; 
(ii) Proposed Light-Duty Vehicles Standards program; (iii) PSD program; and (iv) title V 
program? Please provide a separate response for each item, including maximum monetary 
penalties. 

Potential penalties for the programs noted above are governed by the limits in Clean Air Act 
Sections 113 and 205. Section 113(c), which governs the PSD and title V program as well as the 
Mandatory Reporting Rule, also contains criminal enforcement authority for knowing violations. 
The proposed Light-Duty Vehicle Standards program carries civil and administrative penalties of 
up to $37,500 per day of violation but does not have criminal fine or imprisonment authority. 

10. Are citizen suits authorized for alleged violations of the (i) Mandatory Reporting 
Rule; {ii) Proposed Light-duty Vehicle Standards program; (iii) PSD program; and/or (iv) 
title V program? Please provide a separate response for each item. 

Section 304(a)(l) of the Clean Air Act authorizes citizens to bring a lawsuit against any person 
who is alleged to have violated, or to be in violation of, (a) an emission standard or limitation 
under the CAA, or (b) an order issued by EPA or a State with respect to a CAA emission 
standard or limitation. Section 304(f) contains a definition of "emission standard or limitation 
under [the CAA]" for purposes of section 304, which includes: 

( 1) a schedule or timetable for compliance, emission limitation, standard of performance or 
emission standard, 
(2) a control or prohibition respecting a motor vehicle fuel or fuel additive, or 
(3) any condition or requirement of a Prevention of Significant Deterioration (PSD) permit or 
nonattainment New Source Review (NSR) permit, section 119 regarding primary nonferrous 
smelter orders, various measures in state implementation plans (SIPs), section 21 l(e) and (f) 
regarding fuel and fuel additives, section 169A (regarding visibility), title VI regarding 
stratospheric ozone protection, and sections 111 and 112, or 
( 4) any other standard, limitation or schedule established under any title V or SIP permit, any 
permit term or condition, and any requirement to obtain a permit as a condition of operation. 

Furthermore, section 304(a)(3) authorized citizen suits "against any person who proposes to 
construct or constructs any new or modified major emitting facility" without a required PSD 
permit or nonattainment NSR permit, or who is alleged to have violated, or be in violation of, 
any condition of such permit. 

We are presuming for the purposes of answering the question that the question is about alleged 
violations of these various programs by sources or manufacturers. 

(i) Mandatory Reporting Rule. A requirement to monitor and report information in a rule 
promulgated under section 114 and 208 of the Clean Air Act is not specifically included in the 
definition of "emission standard or limitation" in section 304. 



(ii) Proposed Light-Duty Vehicle Rule. The Light-Duty Vehicle Rule has only been 
proposed, so currently it is not enforceable by anyone. Section 203 of the Act defines prohibited 
acts applicable to manufacturers of new motor vehicles and other parties for actions related to 
motor vehicles that are subject to emissions standards. For example, manufacturers are 
prohibited from selling a new motor vehicle unless it is covered by a certificate of conformity, 
where the certificates are issued by EPA based upon a manufacturer's demonstration that their 
new vehicles will comply with the standards. The citizen suit provision may authorize a suit 
against a manufacturer who violates the prohibition on sale or introduction into commerce 
without a certificate of conformity, as that is the conduct that is prohibited by section 203 with 
respect to the applicable emissions standards. 

(iii) PSD Program. Section 304(a)(3) specifically authorizes citizen suits against a person 
allegedly constructing without a required PSD permit, or who has or is violating a PSD permit. 
Moreover, the definition of "emission standard or limitation" (enforceable under section 
304(a)(l)) includes any condition of a PSD permit, as well as any requirement to obtain a permit 
as a condition of operations. · 

(iv) Title V. The definition of "emission standard or limitation'' specifically includes "any 
other standard, limitation, or schedule established under any permit issued pursuant to title V of 
[the CAA], any permit term or condition, and any requirement to obtain a permit as a condition 
of operations." 

11. What additional rulemakings or programs relating to regulation of greenhouse gas 
emissions is EPA currently considering? Please identify specifically all such potential 
rulemakings or programs. 

EPA is currently eva~uating controls for motor vehicles other than those covered by the proposed 
Light-Duty Vehicle Greenhouse Gas Rule. The Supreme Court's Massachusetts decision covers 
all motor vehicles. EPA is also reviewing a number of petitions submitted by various States and 
organizations requesting that EPA use its Clean Air Act authorities to take action to reduce 
greenhouse gas emissions from other transportation sources, including aircraft (under§ 
23 l(a)(2)), ocean-going vessels (under§ 213(a)(4)), other nonroad engines and vehicle sources 
(also under§ 213(a)(4)), and fuels used in motor vehicles, nonroad vehicles, and aircraft (under 
§§211 and 231). 

EPA has received petitions, public comments and law suits seeking greenhouse gas emission 
controls under Clean Air Act section 111 for seven categories of sources: cement plants, 
petroleum refineries, nitric acid plants, utility boilers, oil and gas production, landfills, 
concentrated animal feeding operations, ~d coal preparation facilities. The Agency has made 
no decisions on these requests, with one exception: in the case of coal preparation facilities, we 
declined to set standards for GHGs. 

12. Can you provide any assurances that EPA' s proposed regulation of greenhouse gases 
under the Clean Air Act will not result in significant near or long-term job losses or 
shifts in employment in the United States? 



The Agency and the Administration are committed to taking actions that promote public health 
and safety, environmental protection and economic prosperity. We believe these goals are 
complementary. 

13 . If the EPA withholds any documents or information in response to this letter, please 
provide a Vaughn Index or log of the withheld items. The index should list the 
applicable question number, a description of the withheld item (including date of the 
item), the nature of the privilege or legal basis for the withholding, and a legal 
citation for the withholding claim. 

EPA is not withholding any documents requested by your letter. 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. 20460 

The Honorable Greg Walden 
Ranking Member 

JAN 1 2 2010 

Subcommittee on Oversight and Investigations 
Committee on Energy and Commerce 
U.S. House of Representatives 
Washington, D.C. 20515 

Dear Congressman Walden: 

OFFICE OF 
AIR AND RADIATION 

Thank you for your November 19, 2009, letter to Administrator Jackson asking for 
information concerning the potential employment impacts of several actions the U.S. 
Environmental Protection Agency (EPA) is taking under the Clean Air Act to address the threat 
of climate change. The Administrator has asked me to respond to you on her behalf. 

President Obama and Administrator Jackson have repeatedly stated their support for 
legislation to achieve reductions in greenhouse gas emissions. They have also recognized EPA's 
obligation to respond to the Supreme Court's nearly three year-old decision that greenhouse 
gases are pollutants under the Clean Air Act and that EPA must determine whether greenhouse 
gas emissions from motor vehicles endanger public health or welfare. As the Court explained, 
such a determination may be based only on available scientific information, and if EPA finds that 
motor vehicle greenhouse gases meet the endangerment test, it must set greenhouse gas 
emissions standards for those vehicles. 

EPA recognizes both the importance of the endangerment determination, which the 
Administrator has now made, and the need for the U.S. economy to regain sound footing. With 
that in mind, we have taken a careful, common sense approach to taking action under the Clean 
Air Act while Congress continues to consider climate change legislation. As the President, the 
Administrator and other Cabinet-level officials have explained, transitioning to clean energy is 
essential for establishing a strong, sustainable foundation for future U.S. economic growth. 
While comprehensive climate legislation to promote such a transition is under consideration, 
EPA is obligated to consider action under the Clean Air Act. As we do so, we understand the 
need to protect and create jobs, and we will look for opportunities to both reduce emissions and 
create incentives for clean energy and manufacturing job growth here in the U.S. 
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In your letter, you ask a series of questions concerning the potential impact of several 
EPA proposed and final actions on job and economic growth. You ask in particular about 
whether EPA has conducted require~ analyses under the Clean Air Act and Executive Order 
12866 for those actions. As we explain in our enclosed answers to your specific questions, EPA 
has complied with all applicable analytical requirements, and we are committed to fashioning 
any Clean Air Act rules in a manner that minimizes any job losses and enhances the U.S. 
economy's potential for job growth to the maximum extent allowed by law. 

Thank you again for your letter. Please contact Diann Frantz of our Office of 
Congressional and Intergovernmental Relations at 202 564-3668 if you have any further 
questions. 

Enclosure 



ENCLOSURE 

Questions 1-6. This series of questions asks for EPA estimates of job losses and/or shifts in 
employment in the United States that might occur as a result of the CAA section 202 
endangerment finding (issued by EPA on December 7, 2009), the proposed light-duty 
vehicle rule, and regulation of greenhouse gases under the PSD and Title V permitting 
programs. Several of the questions also ask EPA to identify any near-term and longer term 
job losses in the United States, and- when, in what regions of the country, and in what 
employment sectors any such job losses would be expected to occur. Some questions ask 
for documents, as well. Because the questions concern actions that are inter-related, we 
have provided a single, integrated response. 

EPA was directed by the U.S. Supreme Court in its 2007 Massachusetts v. EPA decision to 
determine under section 202(a) of the Clean Air Act whether greenhouse gases from motor 
vehicles cause or contribute to air pollution that may reasonably be anticipated to endanger 
public health or welfare, or whether available scientific information is inadequate to make such a 
determination. The Court also ruled that if EPA found that motor vehicle greenhouse gas 
emissions met the endangerment test, it would be required to set motor vehicle standards for 
those emissions under section 202(a) of the Act. 

EPA recently responded to the Supreme Court's decision by issuing final endangerment and 
cause or contribute findings for greenhouse gases under section 202(a) (74 FR 66496, December 
15, 2009). Administrator Jackson made those findings after a thorough review and analysis of 
the best available science and public comments on the Agency's proposed findings and the 
scientific record EPA had compiled in developing those findings. As a result of the findings, 
EPA is now obligated to issue motor vehicle greenhouse gas standards. EPA proposed such 
standards earlier this year as part of the President's plan to help revitalize the domestic auto 
industry. 

In issuing the findings, EPA explained that they are not a regulation promulgated under section 
202(a) of the CAA, since they do not include any regulatory text and they do not impose any 
requirements. As a result, EPA was not required to conduct an economic analysis of the findings 
under EO 12866. Moreover, since the Supreme Court made clear in Massachusetts that EPA 
may consider only scientific information in making an endangerment determination under CAA 
section 202(a), there was no statutory requirement or purpose for conducting economic analysis 
as part of the development of the findings. As EPA explained in the final findings and the 
accompanying responses to comments (Volume 11 ), the appropriate place to consider the 
economic impacts of mitigation measures that may follow a positive endangerment finding is in 
the context of developing and promulgating those ~easures. EPA generally provides an analysis 
of the cost, economic impacts, and benefits ofregulatory actions in conjunction with the 
proposed and final rules that establish regulatory standards or requirements under the Clean Air 
Act. 



In keeping with that practice, EPA conducted economic analyses of the proposed light-duty 
vehicle greenhouse gas standards as required by EO 12866 and as relevant to the statutory 
criteria for setting such standards. Relevant to your inquiry concerning potential jobs impacts, 
EPA analyzed the effects of the light-duty rule on vehicle purchases. The analysis assumed that 
the full cost of the new technology would be passed along to consumers. In addition, it 
incorporated the effect of this price increase on vehicle insurance, sales tax, vehicle financing, 
and vehicle resale value. It used five years' worth of vehicle fuel savings as an offset to the 
increased price. The fuel savings more than offset the increase in vehicle costs. The results 
indicate that both car and truck sales are expected to increase. This increase should lead to 
increased employment in the auto related industry sector. NHTSA conducted a parallel analysis 
and got results consistent with those of EPA. These results are discussed in the Preamble, 
Sections 111.H.5 and IV.G.5; in EPA's Draft Regulatory Impact Analysis in Section 8.1.1, and in 
NHTSA's Preliminary Regulatory Impact Analysis Chapter VII, on pp. 334-340. 

With respect to PSD and Title V programs, EPA prepared a Regulatory Impact Analysis (RIA) 
of the proposed greenhouse gas tailoring rule (September 2009) to analyze the benefits and costs 
of the proposed rule, as required under EO 12866. Since the proposed tailoring rule, if adopted, 
would provide regulatory relief to smaller sources that might otherwise become subject to the 
PSD and Title V programs, no job or employment losses are anticipated as a result of the 
tailoring rule nor were any quantified. 

As part of the proposed tailoring rule, EPA examined the permitting requirements that would 
apply to large sources of greenhouse gas emissions should such emissions become subject to the 
PSD and Title V programs. In particular, EPA noted that new or modified sources that exceeded 
PSD applicability thresholds for their greenhouse gas emissions would be required to apply best 
available control technology (BACT) to minimize those emissions. The Clean Air Act requires 
that costs be taken into account in making BACT determinations. 

To help develop potential guidance for making BACT determination for greenhouse gas 
emissions from various types of sources, EPA has convened a subcommittee of its Clean Air Act 
Advisory Committee to obtain information and advice from industry, state, and environmental 
group stakeholders. EPA believes applying BACT to new and expanding large emitters of 
greenhouse gases represents one of many opportunities for reducing emissions and growing 
clean industry, businesses and jobs. For example, as nations around the world work to reduce 
greenhouse gas emissions and intensity, U.S. businesses that make advances in developing low
or no-emitting technologies and emission controls may find growing markets for their products. 

We do not have any documents responsive to your requests. 

7. With regard to Section 321 of the Clean Air Act, does EPA comply with this provision? 
If yes, how does EPA comply? If no, please explain. 

CAA section 321 authorizes the Administrator to investigate, report and make recommendations 
regarding concerns raised by employers or employees that requirements under the Clean Air Act 
will adversely affect employment. Section 32l(a) provides for "continuing evaluations of 
potential loss or shifts of employment which may result from the administration or enforcement 



of the provision of this Act and applicable implementation plans, including where appropriate, 
investigating threatened plant closures or reductions in employment allegedly resulting from 
such administration or enforcement." CAA sections 32l(b) and (c) authorize, in general, an 
employee to petition for an investigation of alleged loss of employment due to CAA 
requirements, and establish procedures for such an investigation. CAA section 32l(d) provides 
that the evaluations or investigations authorized in CAA section 321 do not authorize or require 
EPA or the States to modify any CAA requirement. 

CAA section 321 was added in the 1977 CAA Amendments. Both the House and Senate. 
Committee Reports for the 1977 amendments describe the purpose of section 321 as addressing 
situations where employers make allegations that environmental regulations will jeopardize 
employment possibly in order to stimulate union or other public opposition to environmental 
regulations. The section was intended to create a mechanism to investigate and resolve those 
allegations. The section was also designed to provide individual employees whose job was 
threatened or lost allegedly due to environmental regulations with a mechanism to have EPA 
investigate those allegations. The committee reports do not describe the provision as applying 
broadly to all regulations or implementation plans under the CAA. 

In keeping with congressional intent, EPA has not interpreted CAA section 321 to require EPA 
to conduct employment investigations in taking regulatory actions. Conducting such 
investigations as part of rulemakings would have limited utility since section 321(d) expressly 
prohibits EPA (or the States, in case of applicable implementation plans) from "modifying or 
withdrawing any requirement imposed or proposed to be imposed under the Act" on the basis of 
such investigations. As noted above, section 321 was instead intended to protect employees in 
individual companies by providing a mechanism for EPA to investigate allegations - typically 
made by employers - that specific requirements, including enforcement actions, as applied to 
those individual companies, would result in lay-offs. 

8. With regard to the Mandatory Reporting Rule, EPA denied apparently reasonable 
requests for a one-year delay of the reporting requirements to allow adequate time for 
reporting entities to review the final rule and install monitoring equipment. EPA declined 
all such requests on the grounds that this would mean the first annual reports would not be 
received until 2012, "which would likely be too late for many ongoing GHG policy and 
program development needs • " [Preamble, 74 Fed. Reg. at 56,274 (October 30, 2009)) 

a. Is it feasible for up to 30,000 entities affected by this rule, many of which have not 
previously been subject to similar reporting requirements, to review such a complex rule, 
announced by EPA on September 22, 2009 but not formally published in the Federal 
Register until October 30, 2009, to evaluate those requirements and if necessary begin 
monitoring and data collection by January 1, 2010? 

EPA estimates that approximately 10,000 facilities will meet the applicability thresholds in the 
rule, and that up to 30,000 facilities would need to understand the applicability criteria to assess 
whether or not they are potentially affected by the rule. EPA has made available a variety of 
tools and guidance to assist facilities in their determination of whether or not the rule applies to 
them. Of the I 0,000 facilities expected to report, the large majority currently report emissions of 



criteria pollutants to States and EPA, report greenhouse gas emissions to state and voluntary 
programs, or report fuel and other statistics to various government agencies. In drafting the rule, 
EPA examined and, where appropriate, built upon the available methods already in use by 
industries and reporting programs and the data available to reporters as part of standard business 
operations. Consequently, the large majority of these facilities should be generally familiar with 
the approaches in this rule. 

EPA has provided flexibility in the final rule that addresses and alleviates potential challenges 
faced by reporters in 2010. First, all facilities have the option of using best available 
monitoring methods for the first quarter of 2010, to allow time for getting internal systems and 
equipment in place. Facilities can also petition EPA to extend this flexibility to the end of 2010 
if it is not feasible to procure, install, and operate new equipment by the end of the first quarter. 
Second, to the extent that there.are facilities that have not previously been subject to any 
reporting requirements, they are very likely to be facilities that generate greenhouse gas 
emissions only by burning fossil fuels in boilers and turbines. Under the reporting rule, these 
facilities have the flexibility in 2010 to use any of the methods provided for calculating these 
emissions, including methods that rely on existing fuel purchase records and reference book 
emission factors. 

b. What are the "ongoing GHG policy and program development needs" referred to in the 
preamble? Was the denial of the requests for a one-year delay based on statutory 
requirements or was this a policy determination? 

In the proposed and final preambles to the reporting rule, as well as the response to comments 
document, EPA describes some of the numerous provisions of the Clean Air Act the 
implementation of which would benefit from the information that will be gathered by this rule. 
See 73 FR 16448, 16454-55, 74 FR 56260, 56286-87, EPA's Response to Public Comments, 
Volume 9, pp. 9-12 (available at http://www.epa.gov/climatechange/emissions/downloads09/ 
documentsN olume9-RTCLegallssuesRTC-FINAL.pdf). 

The FY2008 Consolidated Appropriations Act instructed EPA to develop and publish a 
mandatory GHG reporting rule no later than 18 months from date of enactment (e.g., June 2009). 
Consolidated Appropriations Act, 2008, Public Law 110-161, 121 Stat 1844, 2128 (2008). 
Congress reaffirmed interest in a GHG reporting rule, and provided additional funding, in the 
2009 Appropriations Act (Consolidated Appropriations Act, 2009, Public Law 110-329, 122 
Stat. 3574- 3716). Although the Appropriations Acts did not specifically require that reporting 
begin in calendar year 2010, the expedited schedule indicates Congressional intent that EPA 
begin gathering information as soon as practical. Indeed, EPA received inquiries from a number 
of members of Congress who specifically noted a preference that EPA begin gathering 
information in January 2010. 

EPA agrees that calendar year 2010 emissions data are crucial to the timely development of 
future GHG policy and regulatory programs. Delaying data collection until calendar year 2011 
would mean the data would not be received until 2012, more than four years after enactment of 
the Appropriations Act instructing EPA to promulgate the rule, and potentially too late to inform 
ongoing GHG policy and program development work. 



9. What are the potential penalties, including but not limited to monetary penalties 
and other civil or criminal sanctions, for violations of the (i) Mandatory Reporting Rule; 
(ii) Proposed Light-Duty Vehicles Standards program; (iii) PSD program; and (iv) title V 
program? Please provide a separate response for each item, including maximum monetary 
penalties. 

Potential penalties for the programs noted above are governed by the limits in Clean Air Act 
Sections 113 and 205. Section 113(c), which governs the PSD and title V program as well as the 
Mandatory Reporting Rule, also contains criminal enforcement authority for knowing violations. 
The proposed Light-Duty Vehicle Standards program carries civil and administrative penalties of 
up to $37,500 per day of violation but does not have criminal fine or imprisonment authority. 

10. Are citizen suits authorized for alleged violations of the (i) Mandatory Reporting 
Rule; (ii) Proposed Light-duty Vehicle Standards program; (iii) PSD program; and/or (iv) 
title V program? Please provide a separate response for each item. 

Section 304(a)(l) of the Clean Air Act authorizes citizens to bring a lawsuit against any person 
who is alleged to have violated, or to be in violation of, (a) an emission standard or limitation 
under the CAA, or (b) an order issued by EPA or a State with respect to a CAA emission 
standard or limitation. Section 304(f) contains a definition of "emission standard or limitation 
under [the CAA]" for purposes of section 304, which includes: 

(1) a schedule or timetable for compliance, emission limitation, standard of performance or 
emission standard, 
(2) a control or prohibition respecting a motor vehicle fuel or fuel additive, or 
(3) any condition or requirement of a Prevention of Significant Deterioration (PSD) permit or 
nonattainment New Source Review (NSR) permit, section 119 regarding primary nonferrous 
smelter orders, various measures in state implementation plans (SIPs), section 21 l(e) and (f) 
regarding fuel and fuel additives, section 169A (regarding visibility), title VI regarding 
stratospheric ozone protection, and sections 111 and 112, or 
(4) any other standard, limitation or schedule established under any title V or SIP permit, any 
permit term or condition, and any requirement to obtain a permit as a condition of operation. 

Furthermore, section 304(a)(3) authorized citizen suits "against any person who proposes to 
construct or constructs any new or modified major emitting facility" without a required PSD 
permit or nonattainment NSR permit, or who is alleged to have violated, or be in violation of, 
any condition of such permit. 

We are presuming for the purposes of answering the question that the question is about alleged 
violations of these various programs by sources or manufacturers. 

(i) Mandatory Reporting Rule. A requirement to monitor and report information in a rule 
promulgated under section 114 and 208 of the Clean Air Act is not specifically included in the 
definition of "emission standard or limitation" in section 304. 



(ii) Proposed Light-Duty Vehicle Rule. The Light-Duty Vehicle Rule has only been 
proposed, so currently it is not enforceable by anyone. Section 203 of the Act defines prohibited 
acts applicable to manufacturers of new motor vehicles and other parties for actions related to 
motor vehicles that are subject to emissions standards. For example, manufacturers are 
prohibited from selling a new motor vehicle unless it is covered by a certificate of conformity, 
where the certificates are issued by EPA based upon a manufacturer's demonstration that their 
new vehicles will comply with the standards. The citizen suit provision may authorize a suit 
against a manufacturer who violates the prohibition on sale or introduction into commerce 
without a certificate of conformity, as that is the conduct that is prohibited by section 203 with 
respect to the applicable emissions standards. 

(iii) PSD Program. Section 304(a)(3) specifically authorizes citizen suits against a person 
allegedly constructing without a required PSD permit, or who has or is violating a PSD permit. 
Moreover, the definition of "emission standard or limitation" (enforceable under section 
304(a)(l )) includes any condition of a PSD permit, as well as any requirement to obtain a permit 
as a condition of operations. 

(iv) Title V. The definition of "emission standard or limitation" specifically includes "any 
other standard, limitation, or schedule established under any permit issued pursuant to title V of 
[the CAA], any permit term or condition, and any requirement to obtain a permit as a condition 
of operations." 

11. What additional rulemakings or programs relating to regulation of greenhouse gas 
emissions is EPA currently considering? Please identify specifically all such potential 
rulemakings or programs. 

EPA is currently evaJuating controls for motor vehicles other than those covered by the proposed 
Light-Duty Vehicle Greenhouse Gas Rule. The Supreme Court's Massachusetts decision covers 
all motor vehicles. EPA is also reviewing a number of petitions submitted by various States and 
organizations requesting that EPA use its Clean Air Act authorities to take action to reduce 
greenhouse gas emissions from other transportation sources, including aircraft (under§ 
231 (a)(2)), ocean-going vessels (under§ 213(a)(4)), other nonroad engines and vehicle sources 
(also under§ 213(a)(4)), and fuels used in motor vehicles, nonroad vehicles, and aircraft (under 
§§211and231). 

EPA has received petitions, public comments and law suits seeking greenhouse gas emission 
controls under Clean Air Act section 111 for seven categories of sources: cement plants, 
petroleum refineries, nitric acid plants, utility boilers, oil and gas production, landfills, 
concentrated animal feeding operations, a.Q.d coal preparation facilities. The Agency has made 
no decisions on these requests, with one exception: in the case of coal preparation facilities, we 
declined to set standards for GHGs. 

12. Can you provide any assurances that EPA's proposed regulation. of greenhouse gases 
under the Clean Air Act will not result in significant near or long-term job losses or 
shifts in employment in the United States? 



The Agency and the Administration are committed to taking actions that promote public health 
and safety, environmental protection and economic prosperity. We believe these goals are 
complementary. 

13 . If the EPA withholds any documents or information in response to this letter, please 
provide a Vaughn Index or log of the withheld items. The index should list the 
applicable question number, a description of the withheld item (including date of the 
item), the nature of the privilege or legal basis for the withholding, and a legal 
citation for the withholding claim. 

EPA is not withholding any documents requested by your letter. 
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April 27, 2011 

The Honorable Frank Lucas 
Chairman 
Committee on Agriculture 
U.S. House of Representatives 
Washington, D.C. 20515 

Dear Chairman Lucas and Chairman Hastings: 

The Honorable Doc Hastings 
Chairman 
Committee on Natural Resources 
U.S. House of Representatives 
Washington, D.C. 20515 

We are writing in response to your recent request to our agencies to provide witnesses for a joint 
hearing of the House Committees on Agriculture and Natural Resources focusing on the Endangered 
Species Act (ESA) consultation process with regard to the Environmental Protection Agency's (EPA) 
pesticide registration actions under the Federal Insecticide, Fungicide and Rodenticide Act (FIFRA). 
We look forward to presenting testimony to your Committees on May 3, 2011. 

We respect the central role of your Committees with regard to this important subject matter and stand 
ready to provide you with the information you need to exercise your legislative duties. We wish to 
inform you, however, that the participation of officials from our agencies in this hearing could present 
substantial concerns with regard to its potential impact on pending and foreseeable litigation. 

As you know, EPA and the National Marine Fisheries Service (NMFS) are both currently involved in 
litigation in federal court regarding the issuance and implementation of two NMFS's biological 
opinions, issued in 2008 and 2009 respectively, that address the effects of certain pesticides to 
threatened and endangered (listed) Pacific salmonids. In Dow Agrosciences v. NMFS, pesticide 
industry plaintiffs have challenged both the scientific basis for, and the adequacy of the process used to 
develop, NMFS' 2008 biological opinion addressing three organophoshate pesticides and 28 salmonid 
species listed as threatened or endangered under the ESA. Plaintiffs seek an order vacating and 
remanding that biological opinion back to NMFS for further consideration. Recently in that case, the 
4th Circuit held that this litigation could go forward in U.S. district court in Maryland. In Northwest 
Coalition for Alternatives to Pesticides v. EPA (NCAP), the plaintiffs allege that EPA is violating 
sections 7 and 9 of the ESA because to date it has not implemented the reasonable and prudent 
alternatives and measures in NMFS 2008 biological opinion and in the 2009 opinion that addresses 
three carbamate pesticides. The NCAP plaintiffs seek an order compelling EPA to take action under 
FIFRA on a strict timeline to implement these opinions and they seek interim injunctive relief on the 
use of these pesticides pending completion of that FIFRA action. Also, in January 2011, EPA was sued 
by the Center for Biological Diversity for failing to consult with the Fish and Wildlife Service (FWS) 
and NMFS on large numbers of pesticides. Similarly, the Fish and Wildlife Service has received a 
formal notice of intent to sue, alleging unlawful delay in completing certain consultations, and thus is 
likely to be faced with litigation on related issues in the foreseeable future. 



EPA, NMFS and FWS are represented by the U.S. Department of Justice (DOJ) in current and 
anticipated litigation and are working with DOJ to assess and determine the U.S. government's 
litigation position in the pending cases and other closely related matters. Our agencies and DOJ believe 
it is critical for the government to retain the discretion to develop its litigation position before federal 
government officials are asked to address and defend these matters before Congress in a public 
proceeding. We are concerned that a broad array of potential questions at the proposed hearing could 
effectively require the witnesses to provide answers to questions that are now squarely before the 
courts. A response from any agency witness to such questions could compromise the U.S. 
government's ability to fully develop its position and appropriately defend these cases or related 
litigation. 

Areas of the subject matter of the proposed hearing that would present such concerns include, but are 
not necessarily limited to: 

• Questions regarding the scientific soundness and/or legal support for the NMFS' biological 
opinions or the process through which they were developed; 

• Questions regarding EPA's comments and views on the drafts of those opinions or regarding 
the substance and adequacy of EPA' s responses to the final versions of those opinions; 

• Questions regarding the relationship between the ESA standard for assessing jeopardy to 
threatened or endangered species and the FIFRA standards for cancelling and suspending 
pesticide registrations; 

• Questions regarding EPA's legal authority and/or duty and/or plans to implement the biological 
opinions and/or specific elements thereof; 

• Questions regarding the time frame necessary for implementing the biological opinions and 
and/or for developing a notice of intent to cancel or suspend affected pesticide registrations 
under FIFRA; and 

• Questions regarding the impact of the pending National Academy of Sciences review of the 
science underlying the biological opinions on the obligations and plans of agencies concerned. 

If you have further questions, feel free to contact us. 

Deputy Associate Administrator 
for Congressional Affairs 

U.S. Environmental Protection Agency 

Office of Congressional and Legislative 
Affairs 

U.S. Department of Interior 

-O~sc-a~r~G~o~n~z~a=le~s-,____=::o.._.s~~~111-~~~~~~~~ 
Acting Assistant Secret Deputy Assistant Secretary 

for Congressional Relations for Legislative and Intergovernmental Affairs 
U.S. Department of Agriculture U.S. Department of Commerce 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, D.C. 20460 

The Honorable Jeff Bingaman 
Chairman 

JUL 11 2008 

Committee on Energy and Natural Resources 
U.S. Senate 
Washington, D.C. 20510 

Dear Chairman Bingaman: 

OFFICE OF CONGRESSIONAL AND 
INTERGOVERNMENTAL RELATIONS 

Thank you for your letter of May 22, 2008, to Brian McLean, Director ofEPA's 
Office of Atmospheric Programs, Office of Air and Radiation. Your letter contained 
questions for the record from the May 20, 2008, hearing entitled: "Energy and Related 
Economic Effects of Global Climate Change," before the Committee on Energy and 
Natural Resources. 

Please find enclosed responses to your questions. I hope this information will be 
useful to you and the other members of the Committee. If you have any further 
questions, please contact me or your staff may contact Patricia Haman in my office at 
(202) 564-2806. 

Enclosure 

cc: The Honorable Pete V. Domenici 
Ranking Member 

Christopher P. Bliley 
Associate Administrator 

lntamet Address (URL)• http://www.apa.gov 
Recycled/R•cyclabl• •Printed wkh Vegetable 01 Based Inks on Racydad Paper (Minimum 25% Postconeum•r) 



Responses to 
Questions for Brian J. McLean 

U.S. Environmental Protection Agency 
Committee on Energy and Natural Resources Hearing- May 20, 2008 

Questions from Senator Bingaman: 

1. In bis testimony, Larry Parker from CRS aptly quoted a former director of 
EIA, Dr. Lincoln Moses, who said: "There are no facts about the future". I 
think we can all appreciate the relevance of this statement to the debate in 
front of us. Since EPA was heavily involved in the previous sulfur dioxide 
trading regime, I am wondering if you would care to comment on the facton 
that caused early estimates of S01 allowance prices to be lower than 
originally projected and on the relevance of those facton to the question of 
C01 allowance prices. 

Two significant assumptions in our analysis of both S{h and NOx programs led us to 
overestimate allowance prices. First, end-of-pipe pollution control solutions were more 
effective than expected. In the case of S02, incentives were put in the bill to encourage 
state-of-the-art scrubbers that achieved 90% efficiency, but as the bill was being 
finalized, scrubbers with 98% efficiency became available. Today new scrubbers 
routinely attain 98% emission removal efficiency. Similarly, in the case ofNOx, we 
assumed selective catalytic reduction (SCR) could achieve 70% to 80% emission 
reductions and that the lowest rates that could be achieved were around 0.06 lbs of 
NOx/mmBtu. SCRs have performed better than that (upwards of90%) and we have seen 
rates on many units below 0.06 lbs/mmbtu. 

Second, we did not anticipate the full suite of low cost options that have been deployed. 
In the case of S(h, competition among railroads shipping low-sulfur coal led to 
substantial reductions in transport costs, a major component of coal cost. As low-sulfur 
coal became more readily available, it competed with scrubber design and equipment 
advances, reducing the cost of abatement. All of this contributed to medium-sulfur coal 
becoming marketable in the absence of a coal sulfur content limit which had existed 
under the traditional regulatory program. In the case ofNOx, improved combustion 
controls reduced costs. 

Depending on the precise terms of the legislation approved, EPA could expect to sec 
similar performance as companies respond to the C(h price signal by developing and 
deploying technologies and innovative compliance strategies in ways that differ from the 
assumptions in our models. 



2. Both EIA and EPA project that the amount of CCS deployed under th~ 
Lieberman-Warner bill would be less than the amount deployed under the 
Bingaman-Specter bill, even though the implied bonus to CCS (on a per ton 
basil) is greater under the Lieberman-Warner bill. Could you comment on 
the facton driving these differences in CCS deployment? How do the costs of 
CCS compare the cost of nuclear in these models? 

While it is correct to say that the bonus ratio for CCS (on a per ton basis) is greater under 
the Lieberman· W amer bill, the total number of bonus allowances available for CCS 
projects is lower. In Section 3601 of S. 2191, the bill instructs the Administrator to 
create a Bonus Allowance Account for carbon capture and storage deployment and to 
allocate 4 percent of the emission allowances to the account for each calendar year from 
2012 through 2030. The Bingaman- Specter bill does not contain any such limitation on 
the number of bonus allowances available for CCS projects. This limit on the total 
number of bonus allowances is the main factor driving the differences in EPA's modeled 
results of CCS deployment under the two bills. 

Nuclear power is one of the lower-cost low-carbon generating options in our model when 
a carbon constraint is imposed, and the model builds as much as possible within the 
resource constraints. Advanced coal generation with CCS is a more expensive low
carbon electricity generation option that generally gets built after new nuclear generation 
capacity reaches the model constraint. During the 20 I 5-2020 time period, our model 
finds that CCS is cost-effective only ifthe bonus allowances are available. Without the 
bonus allowance provisions, the model would not build CCS capacity until COi 
allowance prices are high enough to make it attractive relative to other generation 
alternatives. The allowance prices reach this point by 2025 under EPA modeling and 
assumptions. 

3. All of the model analyses of Lieberman-Warner show that offsets are an 
important part of the compliance strategy In early yean. If offsets are 
as1umed not to be available as widely as the provisions allow, then the early 
targets become much more difficult to achieve at low c~t. Since EPA 
generates the offset supply curves that other modeling groups employ, could 
you describe in some detail the steps that were taken to determine whether 
sufficient number of offsets would be available to meet the Lieberman
Warner targets and to calculate the cost and Implied carbon price of such 
projects? · 

EPA drew on experience gained through its government-industry greenhouse gas 
partnership programs to develop mitigation cost data for the non-C02 greenhouse gases 
in the energy, waste and industrial sectors, as well as for the forestry and agriculture 
sectors. These analyses were peer reviewed and published in EPA reports on Global 
Mitigation ofNon-C02 Greenhouse Gases (EPA 430-R-06-005, 2006) and Greenhouse 
Gas Mitigation Potential in U.S. Forestry and Agriculture (EPA 430-R-05-006, 2005). 
Domestic and international offset supply curves were initially developed for EPA' s 
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analysis of the Liebennan-McCain bill (S. 280) and described in EPA's March 26, 2007 
memo to EIA. These offset supply curves were subsequently adapted for use in EPA's 
analyses of the Bingaman-Specter bill (S. 1766), and the Liebennan-Warner bill (S. 
2191 ). In developing these offset supply curves EPA evaluated each individual domestic 
and international mitigation option to determine potential eligibility and feasibility over 
time for a future mitigation program. The offset supply curves therefore represent the 
costs associated with the "eligible" mitigation options. This d.etailed vetting of individual 
options, based on EPA's substantial emissions inventory and mitigation program 
expertise, substitutes and improves upon previous post-processing adjustments to the 
offset supply curves. The previous post-processing adjustments involved an across the 
board 50% reduction of the offset supply curves at every price. The detailed vetting of 
individual options results in a reduction of the offset supply curves that is similar in size 
to the previous post-processing adjustment. 

The EPA reports, our memo to EIA, additional detailed explanations, and the data used 
for development of the offset supply curves which are all available on our web site: 
htt,p://www.epa.aov/cljmatechange/economics/economicanalyses.html. 

Questions from Senator Domenlci: 

4. What are the major facton causing signatories to the Kyoto Protocol to miss 
their greenhouse ga1 emiuion reduction targets and are those 1hortcoming1 
similarly foreseeable for the United States under a cap and trade regime? 

Signatories to the Kyoto Protocol (KP) are required to meet their emission limitation and 
reduction commitment under the Protocol for the five-year period from 2008 to 2012. 
Parties are not expected to report emissions data for 2008 until 2010. Because these 
commitments can be met by domestic action, through emissions trading or by acquiring 
reductions from either the Clean Development Mechanism or through Joint 
Implementation activities, national inventories for one year do not necessarily indicate 
whether a country will be in compliance at the end of the commitment period. 
Compliance will be determined after 2012 on the basis of whether or not a Party has 
sufficient Kyoto allowances to cover its emissions over the entire five-year period. 

Although the U.S. can learn from steps being taken under the Kyoto Protocol as well as 
lessons learned from current U.S. cap and trade programs, we are not bound to any 
shortcomings that might ultimately be found in the Kyoto Protocol system. 
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5. I hear supporters of a cap and trade approach to global climate change 
mitigation consistently refer to the sulfur dioxide program at the 
Environmental Protection Agency and compare it to the potential 
implementation of this legislation. 

Please compare the size and scope, including the way1 in which regulated 
entities complied with sulfur dioxide limits and can be expected to comply 
with limits on carbon dioxide, of the two programs 10 that we may have a 
better sense of perspective on this comparison. 

The U.S. experience with cap and trade since the passage of the 1990 Clean Air Act 
Amendments has been very successful and forms the basis on which other countries have 
modeled cap and trade programs, and are modeling their greenhouse gas (OHO) 
reduction programs. 

The sulfur dioxide cap and trade program, known as the Acid Rain Program, began in 
1995, targeting 110 coal-fired power plants (263 individual sources) in 21 eastern and 
Midwestern states. In 2000, Phase 2 of the program affecting virtually all electric power 
generators created the robust and dynamic market that has resulted in reducing emissions 
by nearly 50% and achieving the cap levels ahead of schedule. Currently, over 3,500 
individual sources participate in the Acid Rain Program (2007 data). The flexibilities 
inherent in the program allowed for cost-effectiv~ decision making on a case-by-case 
basis by the owner or operator of a facility, without government interference, as to how a 
source chose to comply with the program requirements. If a source chose to change its 
method of compliance, it was free to do so without government review or approval. This 
resulted in huge economies of scale previously unimagined in traditional regulation 
(sometimes referred to as command-and-control). What made this possible were basic 
and straightforward requirements in the cap and trade program design that were easily 
understood by everyone: each ton of S02 emissions had to be offset by an allowance; if 
you wished to reduce below your allocation, you were free to sell your extra allowances 
or bank them for future use; if you emitted beyond your allocation, you needed to and 
were able to buy allowances from the market; at the end of the year, your emissions had 
to be equal to or less than the allowances you held in your account. A firm cap ensured 
the environmental goal was met and stringent continuous monitoring and reporting 
assured the integrity of every allowance, while providing the accountability that makes 
flexibility possible. All program data is made publicly available. Market and data 
transparency instilled public confidence in the process. Compliance is over 99%; the few 
instances of excess emissions have had compensating allowances automatically 
subtracted from accounts and stiff penalties automatically applied. EPA has issued a 
progress report every year on the status of the program. (For more detailed information, 
please see http://www.epa.gov/airroarkets/progress/progress-reports.html .) 

The scope of the S02 program and a potential U.S. OHO mitigation program would be 
different. Currently, there are roughly 1,200 facilities covered by the existing Acid Rain 
Program (or roughly 3,500 individual sources of emissions). EPA estimates that 2,000-
3,000 facilities would be covered by S. 2191. The primary difference is that the source 
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category for the Acid Rain Program focuses on electricity generators; while for the 
Lieberman-Warner proposal, source categories contributing to OHO emissions that cover 
the breadth of the economy have been discussed. The scale of the needed emission 
reductions under a future C02 program, as specified in bills EPA has analyzed, is both 
larger and more complex than under the S02 program. The electricity generation sector 
made up over 70% of the S~ contribution of total nationwide emissions, and restricting 
those emissions greatly reduced the acid rain problem and transport of S02. C~ 
emissions from electricity generation comprise about 30% of the total U.S. C02 
emissions and other sectors, such as industry and transportation, contribute a significant 
portion of the total emissions. 

Even though the scale of the problem is different, much of the experience that has been 
gained from the existing EPA cap and trade programs can be applied to OHO cap and 
trade programs, including the establishment of a robust market, a strong institutional 
infrastructure, and cooperative relationships with States and industry that focus on results 
and assisting with compliance. 

It might also be useful to consider how a OHO cap and trade program would compare to 
the NOx cap and trade program used to reduce ozone transport in the Eastern U.S. In that 
case electricity generators and other industrial sources included in the program 
represented about 30% of the NOx emissions. The NOx Budget Trading Program 
successfully reduced those emissions by more than 70%. Because NOx contributes to the 
formation of ground level ozone, such reductions significantly contributed to a reduction 
in ozone transport. Coupled with significant reductions from mobile sources, 80% of the 
ozone nonattainment areas in the East were brought into attainment. 

6. I am concerned that the effect Lieberman-Warner would have on global 
greenhouse gas concentrations, u opposed to emissions, bas been consistently 
overlooked. In the absence of meaningful reductions by other countries, I am 
told that your agency's analysis of S. 2191 finds that global concentrations 
would be reduced by about 1 percent by 2050. 

What is the probable impact of a 1 percent reduction in global greenhouse 
gas concentrations? What potential consequences of global climate change 
would such a reduction prevent? 

Legislative action by any one country- including the U.S. -would not be able to reduce 
OHO concentrations in the atmosphere enough to have much impact on the climate 
challenge. Global participation - especially by major economies - is needed. Our 
analysis of the Lieberman-Warner bill presents both the impact of the US acting alone, 
which would result in a 1.3% reduction in global C02 concentrations by 2050 taking into 
account the emissions leakage; and one po~sible assumption, based on a recent MIT 
report, where the Annex I Kyoto countries (except Russia) gradually reduce emission 
levels to 50% below 1990 levels and the rest of the world gradually reaches 2000 levels 
by 2050, which would result in a 9.7% reduction in global C02 concentrations. However, 
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it is noteworthy that only the European Union and Norway have made pledges to meet or 
exceed the 50% target by 2050 and very few countries have policies in place to set them 
on a trajectory to meet such targets. 

The current analytic capabilities of EPA, and of the climate change research community 
in general, do not allow us to quantify with confidence what the specific change in end
point impacts (e.g., on human health, agricultural production, water resource availability) 
would be due to an incremental change in concentrations. The climate change research 
community has traditionally not examined the differences in potential future impacts 
between two incrementally different scenarios, but has instead focused on the impacts 
associated with different scenarios that diverge more significantly over time. 

Nevertheless, because we know, from the ·scientific literature assessed by the 
Intergovernmental Panel on Climate Change, that risk to human health, society and the 
environment increases as the rate and magnitude of climate change increases, near term 
mitigation actions reduce Jong-term risks (including risk of exceeding critical thresholds), 
and increase our chances of eventually reaching lower stabilization targets. 

7. We currently have no domestic capacity for the fabrication or large nuclear 
components such as pressure vessels, and we are told that our existing 
workforce can support the construction of no more than three reacton at a 
time. 

Have you analyzed bow many reacton we are physically capable of building 
by2030? 

We have not performed a comprehensive analysis of the number of new reactors that 
could be built in the U.S. by 2030; however, a 2005 study performed for the Department 
of Energy concluded that the necessary infrastructure is available or can be readily 
available to support the construction of 8 units in the 20 I 0 to 2017 time period. In 
developing our projections for nuclear power, we drew on analyses performed for the 
Climate Change Science Program as well as the Electric Power Research Institute. 
Currently there are a number of factors constraining the ability to build reactors. For 

· example, there is only one manufacturer (located in Japan) currently capable of 
manufacturing nuclear-grade, ultra-heavy (>350 tons) forgings needed to build a nuclear 
reactor and since there has been limited activity in the nuclear field since the early 1990s 
there is only a small trained US workforce in this area. However, Japan Steel Works has 
indicated that it is going to increase capacity and a number of other manufacturers have 
indicated their intention to develop capabilities needed for increased nuclear construction. 
In addition, the nuclear industry, recognizing the potential shortage of skilled workers 
and professionals, is actively recruiting and implementing training programs to ensure 
workforce adequacy for new construction. 

6 



8. Tbeae analyses tend to list natural gas, nuclear, clean coal, renewables, and 
other forms of electrical generation as ways in which the caps in S. 2191 can 
be adhered to. Al a result, we get some odd results that are likely impossible 
to achieve. 

Do any of the models you have looked at allow for economic slow-down as a 
compliance mechanism? 

EPA' s models do not use an economic slow-down as a compliance mechanism. In 
EPA's analysis, the first step is to develop a reference case for projected economic 
growth, technology deployment, and OHO emissions. EPA's reference case is 
traditionally benchmarked to the reference case in EIA's Annual Energy Oullook. The 
next step in the analysis is to estimate the effect of changes in technology investments 
that result from the climate mitigation policy on reductions in OHO emissions, economic 
growth, and energy and other commodity prices. 

9. Al we di1cu11 issues related to the share of allowances that will be auctioned 
or given away, what would be the consequences of these permits being 
bought up by people who don't intend to emit greenhouse gases? 

What would that do tp the cost to emitten and their ability to comply with 
S.2191? 

It is possible that individuals or institutions may purchase allowances with no intention of 
submitting them as compliance for the targeted emission levels of greenhouse gases. 
Such purchases may be made for several reasons. The purchase of an allowance could be 
used as a financial asset in the hope that this investment may result in higher returns than 
may be available elsewhere. 

Individuals or groups may also decide to purchase allowances simply to retire them, thus 
effectively lowering the cap. This has occurred to a very limited extent in the Acid Rain 
program, but has not been enough to significantly affect the cap or allowance prices. 
Given the size of the market created by a· bill like S.2191, EPA does not believe that such 
purchases would significantly affect the cap level or costs. 

Questions from Senator Menendez: 

10. Current oil prices are nearly double those assumed in EIA's and EPA's · 
analysis of climate policy. We can already see that high gasoline prices are 
inducing changes in consumer driving and vehicle purchasing behavior. 
Goldman Sachs recently estimated that oil prices might climb to SlS0-$200 
per barrel within the near future. How might the projected costs of 
Lieberman-Warner and other climate policies change if the models were run 
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with the higher (and more realistic) enerl)' prices that we are already seeing 
today? 

Does this mean that allowance prices and the total cost to the economy or the 
cap will be lower than current models suggest? Can the EPA or EIA rerun 
the models with estimates that reflect a future with sustained high prices for 
petroleum and other fossil fuels~ 

EPA 's economy-wide models are designed to compare responses across policy and 
reference scenarios, not to forecast energy prices. To compare policy responses, we 
benchmark the EPA models to reference scenarios from EIA's Annual Energy Outlook. 
If we were to benchmark the models to the EIA High Energy Price Case, GDP would be 
slightly lower and total OHO emissions would also be lower compared to our standard 
reference case that had lower energy prices. If we modeled the Liebennan-Warner bill 
off of the High Price case, allowance prices would likely be lower than in our standard 
case, although it is difficult to estimate the precise impact. In a scenario that also limits 
the availability of nuclear and ~arbon capture and storage technologies, where we expect 
to see an increase in natural gas usage in the electricity sector, the increased cost of 
natural gas usage would likely offset some of the potential decrease in allowance prices. 

Y cs, EPA can run scenarios with sustained high prices for petroleum and other fossil 
fuels. 

Questions from Senator Sanden; 

11. Assumptions about offsets 

The use of offsets is being defined in the models as a cost avoidance 
mechanism, but there is more to offsets than cost avoidance. Now, I 
undentand the theory that paying someone to do something can be easier 
than changing your own behavior, but if we don't actually ensure emission 
reductions, it doesn't really matter. 

What are the assumptions regarding the actual emissions reductions from 
offsets? Do the models assume a 1 to 1 relationship or do the models include 
some calculation for the fact that offsets can be difficult to quantify, or even 
difficult to verify? 

The data and approach developed for EPA' s assessment of offset potential is described in 
the answer to Senator Bingaman's third question. When applying the offset supply 
curves, EPA evaluates a variety of issues related to each mitigation option and adjusts the 
curve accordingly. The adjustments account for challenges in measuring, monitoring. 
and verifying offset reductions, as well as the Jack of a clear market signal that the 
allowance price in the model run assumes. 
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To illustrate the approach, for international energy-related C02 emissions, the full 
abatement potential is included in the offset supply curve when a region has a market 
based greenhouse gas policy in place. When a region does not have a market-based 
emissions policy in place, the abatement potential is reduced by 90 or 75 percent, 
depending on the year. The approach used to estimate both domestic offsets and 
international credits is described in detail in EPA' s March 26, 2007 memo to EIA which 
is on our web site: 
http://www.epa.gov/cl imatechange/econom jcs/economicanalyses.html. 

Does the usage of offsets create opportunity costs for the adoption of 
renewable technologies, such as wind and solar, that reduce our overall 
emissions? Said another way: does the use of offsets have the potential to,!!!. 
any way, delay a transition to renewables, since polluten could just pay 
someone to plant a tree instead of actually moving to sustainable energy? 

To the extent offsets reduce the costs of achieving an emissions cap and the allowance 
price, they can delay the adoption of higher cost technologies. At the same time, the 
ability of offsets to reduce costs can provide· the private sector more time to develop new 
advanced technologies, including renewables. Determining which higher-cost mitigation 
options might be delayed· and by how much is dependent on the specific policy proposal 
as well as the assumptions made about the cost and performance of various technologies. 

If one believed that offsets were delaying deployment of available technologies one could 
set a lower cap, set it sooner, or restrict the amount of offsets. Cap levels and timing and 
the availability of offsets should all be considered together. 

Also, what are the auumptions in the models that determine the permanence 
of offsets? Is there a discount factor for offsets that fail because of natural or 
manmade reasons? 

Our analysis takes a comprehensive accounting of GHG emissions, both crediting 
emission reductions and debiting emission increases. Therefore, we do not use a discount 
factor for offsets related to the possibility of failure. 

Our analysis does include adjustments to the total amount of potential offsets. The 
adjustments made to mitigation potential for each offset category are designed to account 
for difficulties in measuring, monitoring, and verifying offset reductions in countries 
without a market-based greenhouse gas emissions policy. These adjustments include 
verifying that the offset e~ission reductions are achieved. 

How is addltionality worked into the models? 

Since mitigation in our modeling is a function of a GHG allowance price, all mitigation 
undertaken is by definition additional to the reference case, that is, it would not have 
taken place in the absence of a GHG allowance price. 
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12. Failure. to assess the benefits of action on global warming: 

To date, all of the analyses of Lieberman-Warner and other bills assess only 
the costs of acting - they do not assess the benefits of acting and avoiding or 
mitigating global warming. Agencies typical.ly analyze the costs AND 
benefits of their regulations. However, in the case of climate change, 
economists have a long way to go in monetizing benefits, assuming many of 
the benefits - like preventing catastrophic events such as hurricanes, 
droughts, and other extreme weather events, along with the spread of 
diseases, wars over resources, and the extinction of species - can even be 
monetized. The analyses of Lieberman-Warner by EIA and EPA do not 
attempt to quantify the benefits. They thus run the risk of focusing attention 
on the costs of climate legislation without balancing that information with the 
benefits of reducing climate change. 

Do your analyses auess the benefits of avoiding or mitiaating climate 
change? Aren't there important benefits that have not been considered at 
all? Examples that come to mind include the avoidance of risks from 
Increased or more severe droughts, floods, hurricanes and wildfires; 
increased air pollution; catastrophic events such as melting ice sheets; unrest 
oveneas affecting U.S. national security; and changing disease patterns. 

Current analyses do not include the benefits of avoided climate change. At this time, 
these analyses only estimate the cost of achieving the levels of greenhouse gas emission 
reductions specified in the proposed legislation. 

Although we cannot yet provide a cost-benefit analysis of proposed legislation, EPA is 
assessing the benefits of climate change mitigation. EPA has developed preliminary 
ranges of estimates for the marginal benefit of carbon dioxide reductions (Social Cost of 
Carbon). These estimates include many of the climate impacts listed in your question. 
We recognize, however, that the IPCC concluded that current estimates are still "very 
likely" to be underestimated because they do not include significant impacts that have yet 
to be monetized. Current estimates do not capture many of the main reasons for concern 
about climate change, i.e., non-market damages, the effects of climate variability, risks of 
potential extreme weather (e.g., droughts, heavy rains and wind), socially contingent 
effects (such as violent conflict), and potential long-tenn catastrophic events. We are 
thus reviewing available literature on a range of climate impacts to develop more robust 
and complete estimates of the benefits of greenhouse gas mitigation. 
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A related, but different, question is: do the "Business as Usual" scenarios 
included in your models (or the models you have seen, in the case of CRS) 
assume increased costs from the types of events I just "1entioned, given that 
we are told that the events will become increasingly common unless we 
reduce global warming. 

No, most modeling of legislative proposals do not address the costs of climate change 
impacts under Business as Usual scenarios. 

What efforts is your agency making to assess the value of the benefits of 
climate change mitigation? 

Sec answer to the first part of Question 2°. 

13. Untapped potential for renewables and energy efficiency: 

Electricity from coal, nuclear power, and other traditional energy sources 
appear prominently in the modeling of Lieberman -Warner. Several 
renewable technoloaiel, however, are available today that can generate 
inexpensive electricity without emit;ting carbon. 

Concentrating Solar Power uses the sun to provide beat that drives a steam 
power plant. This one resource could provide up to 17% of our nation's 
electricity. A typical CSP plant being built today produces 250 Megawatts of 
power, emits very little C02, and costs 1-2 billion dollars {about the same as 
a traditional coal plant and significantly less than a new nuclear plant, which 
can run between 4-12 billion). Over its operating life, today's CSP plants 
deliver power at $0.13 per kilowatt-hour, but the Department of Energy 
estimates that the costs for CSP will drop below S0.08 per kilowatt-hour once 
economies of scale are achieved. There are close to 400 Megawatts of CSP 
already operating In the southwest, and at least 3,000 Megawatts are in 
various stages of development. 

Wind is another major opportunity. Just last week the Department of 
Enerl)''• National Renewable Energy Laboratory released a report showing 
that wind could provide up to 20% of our nation's electricity needs by 2030. 
This resource will only cost $0.05 per kilowatt-hour, which is competitive 
with what we are paying for coal today. 

Geothermal is another great opportunity. A report for the U.S. Department 
of Energy by the Massachusetts Institute of Technology suggests that 
geothermal energy could provide 100,000 Megawatts of new carbon-free 
electricity at less than so.to per kilowatt-hour, comparable to cost 
projections for coal with carbon capture and storage. This single renewable 
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resource could account for almost 10% of our nation's electricity needs in the 
future. 

There are many other the possibilities, for biomass, photovoltalcs, 
hydropower, and other renewable technologies, for example. But, once you 
add it all up, the United States could meet 2/3 ofits electricity needs from 
sustainable energy. 

Now, add on what we could be doing with energy efficiency, and it gets really 
exciting. According to the McKinsey Report, released last year, we have the 
technologies needed to reduce greenhouse gases at our disposal today. 

Do your analyses take into account the strategies identified in the McKinsey 
Report for reducing greenhouse gases, including improving the economy's 
energy efficiency? 

EPA modeling takes into account many of the strategies identified in the McKinsey 
Report. Our model results show more than 55 GW of additional new renewable energy 
capacity relative to the reference case by 2025, and much of the new capacity is from 
wind power. For energy efficiency, the models include the consumer response to higher 
electricity prices and capture some energy efficiency investments. EPA recognizes that 
energy efficiency is an important, readily available resource that can, under the right 
circumstances, be implemented at relatively low cost, and we are drawing on the 
expertise gained through these programs to improve the representation of energy 
efficiency opportunities in our models. Our review of the McKinsey analysis indicates 
that we have consistent estimates of mitigation available in 2030 for comparable costs. 
We also recognize that technologies continuously evolve and improve and thus we have 
an ongoing commitment to incorporate new information on cost and performance into our 
models. 

The modeling approaches used by EPA and for the McKinsey analysis are different, 
however. The McKinsey analysis identifies a number of specific technologies and 
strategies to reduce emissions at a cost of less than $50 per ton of C02e. Our models do 
not explicitly represent individual end-use technologies, but rather represent changes in 
end-use demand for energy in aggregate. In addition, our models represent capital 
markets and can show the effect on the economy of increased investment in the energy 
sector, as well as mitigation tradeoffs across sectors. Despite these differences, the 
McKinsey analysis and our models have fairly consistent estimates of mitigation 
available in 2030 for similar C02 prices. 
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Responses to 
Questions for Brian J. McLean 

U.S. Environmental Protection Agency 
Committee on Energy and Natural Resources Hearing- May 20, 2008 

Questions from Senator Bingaman: 

1. In bis testimony, Larry Parker from CRS aptly quoted a former director of 
EIA, Dr. Lincoln Moses, who said: "There are no facts about the future". I 
think we can all appreciate the relevance of this statement to the debate in 
front of us. Since EPA was heavily involved in the previous sulfur dioxide 
trading regime, I am wondering if you would care to comment on the factors 
that caused early estimates of S02 allowance prices to be lower than 
originally projected and on the relevance of those factors to the question of 
C02 allowance prices. 

Two significant assumptions in our analysis of both S02 and NOx programs led us to 
overestimate allowance prices. First, end-of-pipe pollution control solutions were more 
effective than expected. In the case of S02, incentives were put in the bill to encourage 
state-of-the-art scrubbers that achieved 90% efficiency, but as the bill was being 
finalized, scrubbers with 98% efficiency became available. Today new scrubbers 
routinely attain 98% emission removal efficiency. Similarly, in the case ofNOx, we 
assumed selective catalytic reduction (SCR) could achieve 70% to 80% emission 
reductions and that the lowest rates that could be achieved were around 0.06 lbs of 
NOx/mmBtu. SCRs have performed better than that (upwards of90%) and we have seen 
rates on many units below 0.06 lbs/mmbtu. 

Second, we did not anticipate the full suite of low cost options that have been deployed. 
In the case of S02, competition among railroads shipping low-sulfur coal led to 
substantial reductions in transport costs, a major component of coal cost. As low-sulfur 
coal became more readily available, it competed with scrubber design and equipment 
advances, reducing the cost of abatement. All of this contributed to medium-sulfur coal 
becoming marketable in the absence of a coal sulfur content limit which had existed 
under the traditional regulatory program. In the case ofNOx, improved combustion 
controls reduced costs. 

Depending on the precise terms of the legislation approved, EPA could expect to see 
similar performance as companies respond to the C02 price signal by developing and 
deploying technologies and innovative compliance strategies in ways that differ from the 
assumptions in our models. 



2. Both EIA and EPA project that the amount of CCS deployed under the 
Lieberman-Warner bill would be less than the amount deployed under.the 
Bingaman-Specter bill, even though the implied bonus to CCS (on a per ton 
basis) is greater under the Lieberman-Warner bill. Could you comment on 
the factors driving these differences in CCS deployment? How do the costs of 
CCS compare the cost of nuclear in these models? 

While it is correct to say that the bonus ratio for CCS (on a per ton basis) is greater under 
the Lieberman-Warner bill, the total number of bonus allowances available for CCS 
projects is lower. In Section 3601 of S. 2191, the bill instructs the Administrator to 
create a Bonus Allowance Account for carbon capture and storage deployment and to 
allocate 4 percent of the emission allowances to the account for each calendar year from 
2012 through2030. The Bingaman- Specter bill does not contain any such limitation on 
the number of bonus allowances available for CCS projects. This limit on the total 
number of bonus allowances is the main factor driving the differences in EPA's modeled 
results of CCS deployment under the two bills. 

Nuclear power is one of the lower-cost low-carbon generating options in our model when 
a carbon constraint is imposed, and the model builds as much as possible within the 
resource constraints. Advanced coal generation with CCS is a more expensive low
carbon electricity generation option that generally gets built after new nuclear generation 
capacity reaches the model constraint. During the 2015-2020 time period, our model 
finds that CCS is cost-effective only if the bonus allowances are available. Without the 
bonus allowance provisions, the model would not build CCS capacity until C02 
allowance prices are high enough to make it attractive relative to other generation 
alternatives. The allowance prices reach this point by 2025 under EPA modeling and 
assumptions. 

3. All of the model analyses of Lieberman-Warner show that offsets are an 
important part of the compliance strategy in early years. If offsets are 
assumed not to be available as widely as the provisions allow, then the early 
targets become much more difficult to achieve at low c.ost. Since EPA 
generates the offset supply curves that other modeling groups employ, could 
you describe in some detail the steps that were taken to determine whether 
sufficient number of offsets would be available to meet the Lieberman
Warner targets and to calculate the cost and implied carbon price of such 
projects? 

EPA drew on experience gained through its government-industry greenhouse gas 
partnership programs to develop mitigation cost data for the non-C02 greenhouse gases 
in the energy, waste and industrial sectors, as well as for the forestry and agriculture 
sectors. These analyses were peer reviewed and published in EPA reports on Global 
Mitigation ofNon-C02 Greenhouse Gases (EPA 430-R-06-005, 2006) and Greenhouse 
Gas Mitigation Potential in U.S. Forestry and Agriculture (EPA 430-R-05-006, 2005). 
Domestic and international offset supply curves were initially developed for EPA's 
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analysis of the Lieberman-McCain bill (S. 280) and described in EPA's March 26, 2007 
memo to EIA. These offset supply curves were subsequently adapted for use in EPA's 
analyses of the Bingaman-Specter bill (S. 1766), and the Lieberman-Warner bill (S. 
2191 ). In developing these offset supply curves EPA evaluated each individual domestic 
and international mitigation option to determine potential eligibility and feasibility over 
time for a future mitigation program. The offset supply curves therefore represent the 
costs associated with the "eligible" mitigation options. This detailed vetting of individual 
options, based on EPA' s substantial emissions inventory and mitigation program 
expertise, substitutes and improves upon previous post-processing adjustments to the 
offset supply curves. The previous post-processing adjustments involved an across the 
board 50% reduction of the offset supply curves at every price. The detailed vetting of 
individual options results in a reduction of the offset supply curves that is similar in size 
to the previous post-processing adjustment. 

The EPA reports, our memo to EIA, additional detailed explanations, and the data used 
for development of the offset supply curves which are all available on our web site: 
http://www.epa.gov/climatechange/economics/economicanalyses.html. 

Questions from Senator Domenici: 

4. What are the major factors causing signatories to the Kyoto Protocol to miss 
their greenhouse gas emission reduction targets and are those shortcomings 
similarly foreseeable for the United States under a cap and trade regime? 

Signatories to the Kyoto Protocol (KP) are required to meet their emission limitation and 
reduction commitment under the Protocol for the five-year period from 2008 to 2012. 
Parties are not expected to report emissions data for 2008 until 2010. Because these 
commitments can be met by domestic action, through emissions trading or by acquiring 
reductions from either the Clean Development Mechanism or through Joint 
Implementation activities, national inventories for one year do not necessarily indicate 
whether a country will be in compliance at the end of the commitment period. 
Compliance will be determined after 2012 on the basis of whether or not a Party has 
sufficient Kyoto allowances to cover its emissions over the entire five-year period. 

Although the U.S. can learn from steps being taken under the Kyoto Protocol as well as 
lessons learned from current U.S. cap and trade programs, we are not bound to any 
shortcomings that might ultimately be found in the Kyoto Protocol system. 
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5. I hear supporters of a cap and trade approach to global climate change 
mitigation consistently refer to the sulfur dioxide program at the 
Environmental Protection Agency and compare it to the potential 
implementation of this legislation. 

Please compare the size and scope, including the ways in which regulated 
entities complied with sulfur dioxide limits and can be expected to comply 
with limits on carbon dioxide, of the two programs so that we may have a 
better sense of perspective on this comparison. 

The U.S. experience with cap and trade since the passage of the 1990 Clean Air Act 
Amendments has been very successful and forms the basis on which other countries have 
modeled cap and trade programs, and are modeling their greenhouse gas (GHG) 
reduction programs. 

The sulfur dioxide cap and trade program, known as the Acid Rain Program, began in 
1995, targeting 110 coal-fired power plants (263 individual sources) in 21 eastern and 
Midwestern states. In 2000, Phase 2 of the program affecting virtually all electric power 
generators created the robust and dynamic market that has resulted in reducing emissions 
by nearly 50% and achieving the cap levels ahead of schedule. Currently, over 3,500 
individual sources participate in the Acid Rain Program (2007 data). The flexibiliti_es 
inherent in the program allowed for cost-effective decision making on a case-by-case 
basis by the owner or operator of a facility, without government interference, as to how a 
source chose to comply with the program requirements. If a source chose to change its 
method of compliance, it was free to do so without government review or approval. This 
resulted in huge economies of scale previously unimagined in traditional regulation 
(sometimes referred to as command-and-control). What made this possible were basic 
and straightforward requirements in the cap and trade program design that were easily 
understood by everyone: each ton of S02 emissions had to be offset by an allowance; if 
you wished to reduce below your allocation, you were free to sell your extra allowances 
or bank them for future use; if you emitted beyond your allocation, you needed to and 
were able to buy allowances from the market; at the end of the year, your emissions had 
to be equal to or less than the allowances you held in your account. A firm cap ensured 
the environmental goal was met and stringent continuous monitoring and reporting 
assured the integrity of every allowance, while providing the accountability that makes 
flexibility possible. All program data is made publicly available. Market and data 
transparency instilled public confidence in the process. Compliance is over 99%; the few 
instances of excess emissions have had compensating allowances automatically 
subtracted from accounts and stiff penalties automatically applied. EPA has issued a 
progress report every year on the status of the program. (For more detailed information, 
please see http://www.epa.gov/airmarkets/progress/progress-reports.html.) 

The scope of the S02 program and a potential U.S. GHG mitigation program would be 
different. Currently, there are roughly l ,200 facilities covered by the existing Acid Rain 
Program (or roughly 3,500 individual sources of emissions). EPA estimates that 2,000-
3,000 facilities would be covered by S. 2191. The primary difference is that the source 
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category for the Acid Rain Program focuses on electricity generators; while for the 
Lieberman-Warner proposal, source categories contributing to GHG emissions that cover 
the breadth of the economy have been discussed. The scale of the needed emission 
reductions under a future C02 program, as specified in bills EPA has analyzed, is both 
larger and more complex than under the S02 program. The electricity generation sector 
made up over 70% of the S02 contribution of total nationwide emissions, and restricting 
those emissions greatly reduced the acid rain problem and transport of S02. C02 
emissions from electricity generation comprise about 30% of the total U.S. C02 
emissions and other sectors, such as industry and transportation, contribute a significant 
portion of the total emissions. 

Even though the scale of the problem is different, much of the experience that has been 
gained from the existing EPA cap and trade programs can be applied to GHG cap and 
trade programs, including the establishment of a robust market, a strong institutional 
infrastructure, and cooperative relationships with States and industry that focus on results 
and assisting with compliance. 

It might also be useful to consider how a GHG cap and trade program would compare to 
the NOx cap and trade program used to reduce ozone transport in the Eastern U.S. In that 
case electricity generators and other industrial sources included in the program 
represented about 30% of the NOx emissions. The NOx Budget Trading Program 
successfully reduced those emissions by more than 70%. Because NOx contributes to the 
formation of ground level ozone, such reductions significantly contributed to a reduction 
in ozone transport. Coupled with significant reductions from mobile sources, 80% of the 
ozone nonattainment areas in the East were brought into attainment. 

6. I am concerned that the effect Lieberman-Warner would have on global 
greenhouse gas concentrations, as opposed to emissions, has been consistently 
overlooked. In the absence of meaningful reductions by other countries, I am 
told that your agency's analysis of S. 2191 finds that global concentrations 
would be reduced by about 1 percent by 2050. 

What is the probable impact of a 1 percent reduction in global greenhouse 
gas concentrations? What potential consequences of global climate change 
would such a reduction prevent? 

Legislative action by any one country- including the U.S. -would not be able to reduce 
GHG concentrations in the atmosphere enough to have much impact on the climate 
challenge. Global participation - especially by major economies - is needed. Our 
analysis of the Lieberman-Warner bill presents both the impact of the US acting alone, 
which would result in a 1.3% reduction in global C02 concentrations by 2050 taking into 
account the emissions leakage; and one possible assumption, based on a recent MIT 
report, where the Annex I Kyoto countries (except Russia) gradually reduce emission 
levels to 50% below 1990 levels and the rest of the world gradually reaches 2000 levels 
by 2050, which would result in a 9.7% reduction in global C02 concentrations. However, 
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it is noteworthy that only the European Union and Norway have made pledges to meet or 
exceed the 50.% target by 2050 and very few countries have policies in place to set them 
on a trajectory to meet such targets. 

The current analytic capabilities of EPA, and of the climate change research community 
in general, do not allow us to quantify with confidence what the specific change in end
point impacts (e.g., on human health, agricultural production, water resource availability) 
would be due to an incremental change in concentrations. The climate change research 
community has traditionally not examined the differences in potential future impacts 
between two incrementally different scenarios, but has instead focused on the impacts 
associated with different scenarios that diverge more significantly over time. 

Nevertheless, because we know, from the scientific literature assessed by the 
Intergovernmental Panel on Climate Change, that risk to human health, society and the 
environment increases as the rate and magnitude of climate change increases, near term 
mitigation actions reduce long-term risks (including risk of exceeding critical thresholds), 
and increase our chances of eventually reaching lower stabilization targets. 

7. We currently have no domestic capacity for the fabrication of large nuclear 
components such as pressure vessels, and we are told that our existing 
workforce can support the construction of no more than three reactors at a 
time. 

Have you analyzed bow many reactors we are physically capable of building 
by 2030? 

We have not performed a comprehensive analysis of the number of new reactors that 
could be built in the U.S. by 2030; however, a 2005 study performed for the Department 
of Energy concluded that the necessary infrastructure is available or can be readily 
available to support the construction of 8 units in the 20 I 0 to 2017 time period. In 
developing our projections for nuclear power, we drew on analyses performed for the 
Climate Change Science Program as well as the Electric Power Research Institute. 
Currently there are a number of factors constraining the ability to build reactors. For 
example, there is only one manufacturer (located in Japan) currently capable of 
manufacturing nuclear-grade, ultra-heavy (>350 tons) forgings needed to build a nuclear 
reactor and since there has been limited activity in the nuclear field since the early 1990s 
there is only a small trained US workforce in this area. However, Japan Steel Works has 
indicated that it is going to increase capacity and a number of other manufacturers have 
indicated their intention to develop capabilities needed for increased nuclear construction. 
In addition, the nuclear industry, recognizing the potential shortage of skilled workers 
and professionals, is actively recruiting and implementing training programs to ensure 
workforce adequacy for new construction. 
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8. These analyses tend to list natural gas, nuclear, clean coal, renewables, and 
other forms of electrical generation as ways in which the caps in S. 2191 can 
be adhered to. As a result, we get some odd results that are likely impossible 
to achieve. 

Do. any of the models you have looked at allow for economic slow-down as a 
compliance mechanism? 

EPA's models do not use an economic slow-down as a compliance mechanism. In 
EPA's analysis, the first step is to develop a reference case for projected economic 
growth, technology deployment, and GHG emissions. EPA's reference case is 
traditionally benchmarked to the reference case in EIA's Annual Energy Outlook. The 
next step in the analysis is to estimate the effect of changes in technology investments 
that result from the climate mitigation policy on reductions in GHG emissions, economic 
growth, and energy and other commodity prices. 

9. As we discuss issues related to the share of allowances that will be auctioned 
or given away, what would be the consequences of these permits being 
bought up by people who don't intend to emit greenhouse gases? 

What would that do to the cost to emitters and their ability to comply with 
S.2191? 

It is possible that individuals or institutions may purchase allowances with no intention of 
submitting them as compliance for the targeted emission levels of greenhouse gases. 
Such purchases may be made for several reasons. The purchase of an allowance could be 
used as a financial asset in the hope that this investment may result in higher returns than 
may be available elsewhere. 

Individuals or groups may also decide to purchase allowances simply to retire them, thus 
effectively lowering the cap. This has occurred to a very limited extent in the Acid Rain 
program, but has not been enough to significantly affect the cap or allowance prices. 
Given the size of the market created by a bill like S.2191, EPA does not believe that such 
purchases would significantly affect the cap level or costs. 

Questions from Senator Menendez: 

10. Current oil prices are nearly double those assumed in EIA's and EPA's 
analysis of climate policy. We can already see that high gasoline prices are 
inducing changes in consumer driving and vehicle purchasing behavior. 
Goldman Sachs recently estimated that oil prices might climb to $150-$200 
per barrel within the near future. How might the projected costs of 
Lieberman-Warner and other climate policies change if the models were run 
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with the higher (and more realistic) energy prices that we are already seeing 
today? 

Does this mean that allowance prices and the total cost to the economy of the 
cap will be lower than current models suggest? Can the EPA or EIA rerun 
the models with estimates that reflect a future with sustained high prices for 
petroleum and other fossil fuels? 

EPA's economy-wide models are designed to compare responses across policy and 
reference scenarios, not to forecast energy prices. To compare policy responses, we 
benchmark the EPA models to reference scenarios from EIA's Annual Energy Outlook. 
If we were to benchmark the models to the EIA High Energy Price Case, GDP would be 
slightly lower and total GHG emissions would also be lower compared to our standard 
reference case that had lower energy prices. lfwe modeled the Lieberman-Warner bill 
off of the High Price case, allowance prices would likely be lower than in our standard 
case, although it is difficult to estimate the precise impact. In a scenario that also limits 
the availability of nuclear and carbon capture and storage technologies, where we expect 
to see an increase in natural gas usage in the electricity sector, the increased cost of 
natural gas usage would likely offset some of the potential decrease in allowance prices. 

Yes, EPA can run scenarios with sustained high prices for petroleum and other fossil 
fuels. 

Questions from Senator Sanders: 

11. Assumptions about offsets 

The use of offsets is being defined in the models as a cost avoidance 
mechanism, but there is more to offsets than cost avoidance. Now, I 
understand the theory that paying someone to do something can be easier 
than changing your own behavior, but if we don't actually ensure emission 
reductions, it doesn't really matter. 

What are the assumptions regarding the actual emissions reductions from 
offsets? Do the models assume a 1 to 1 relationship or do the models include 
some calculation for the fact that offsets can be difficult to quantify, or even 
difficult to verify? 

The data and approach developed for EPA' s assessment of offset potential is described in 
the answer to Senator Bingaman's third question. When applying the offset supply 
curves, EPA evaluates a variety of issues related to each mitigation option and adjusts the 
curve accordingly. The adjustments account for challenges in measuring, monitoring, 
and verifying offset reductions, as well as the lack of a clear market signal that the 
allowance price in the model run assumes. 
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To illustrate the approach, for international energy-related C02 emissions, the full 
abatement potential is included in the offset supply curve when a region has a market 
based greenhouse gas policy in place. When a region does not have a market-based 
emissions policy in place, the abatement potential is reduced by 90 or 75 percent, 
depending on the year. The approach used to estimate both domestic offsets and 
international credits is described in detail in EPA' s March 26, 2007 memo to EIA which 
is on our web site: 
http://www.epa.gov/climatechange/economics/economicanalyses.html. 

Does the usage of offsets create opportunity costs for the adoption of 
renewable technologies, such as wind and solar, that reduce our overall 
emissions? Said another way: does the use of offsets have the potential to, in 
any way, delay a transition to renewables, since polluters could just pay 
someone to plant a tree instead of actually moving to sustainable energy? 

To the extent offsets reduce the costs of achieving an emissions cap and the allowance 
price, they can delay the adoption of higher cost technologies. At the same time, the 
ability of offsets to reduce costs can provide the private sector more time to develop new 
advanced technologies, including renewables. Determining which higher-cost mitigation 
options might be delayed· and by how much is dependent on the specific policy proposal 
as well as the assumptions made about the cost and performance of various technologies. 

If one believed that offsets were delaying deployment of available technologies one could 
set a lower cap, set it sooner, or restrict the amount of offsets. Cap levels and timing and 
the availability of offsets should all be considered together. 

Also, what are the assumptions in the models that determine the permanence 
of offsets? Is there a discount factor for offsets that fail because of natural or 
manmade reasons? 

Our analysis takes a comprehensive accounting of GHG emissions, both crediting 
emission reductions and debiting emission increases. Therefore, we do not use a discount 
factor for offsets related to the possibility of failure. 

Our analysis does include adjustments to the total amount of potential offsets. The 
adjustments made to mitigation potential for each offset category are designed to account 
for difficulties in measuring, monitoring, and verifying offset reductions in countries 
without a market-based greenhouse gas emissions policy. These adjustments include 
verifying that the offset emission reductions are achieved. 

How is additionality worked into the models? 

Since mitigation in our modeling is a function of a GHG allowance price, all mitigation 
undertaken is by definition additional to the reference case, that is, it would not have 
taken place in the absence of a OHO allowance price. 
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12. Failure. to assess the benefits of action on global warming: 

To date, all of the analyses of Lieberman-Warner and other bills assess only 
the costs of acting - they do not assess the benefits of acting and avoiding or 
mitigating global warming. Agencies typically analyze the costs AND 
benefits of their regulations. However, in the case of climate change, 
economists have a long way to go in monetizing benefits, assuming many of 
the benefits - like preventing catastrophic events such as hurricanes, 
droughts, and other extreme weather events, along with the spread of 
diseases, wars over resources, and the extinction of species - can even be 
monetized. The analyses of Lieberman-Warner by EIA and EPA do not 
attempt to quantify the benefits. They thus run the risk of focusing attention 
on the costs of climate legislation without balancing that information with the 
benefits of reducing climate change. 

Do your analyses assess the benefits of avoiding or mitigating climate 
change? Aren't there important benefits that have not been considered at 
all? Examples that come to mind include the avoidance of risks from 
increased or more severe droughts, floods, hurricanes and wildfires; 
increased air pollution; catastrophic events such as melting ice sheets; unrest 
overseas affecting U.S. national security; and changing disease patterns. 

Current analyses do not include the benefits of avoided climate change. At this time, 
these analyses only estimate the cost of achieving the levels of greenhouse gas emission 
reductions specified in the proposed legislation. 

Although we cannot yet provide a cost-benefit analysis of proposed legislation, EPA is 
assessing the benefits of climate change mitigation. EPA has developed preliminary 
ranges of estimates for the marginal benefit of carbon dioxide reductions (Social Cost of 
Carbon). These estimates include many of the climate impacts listed in your question. 
We recognize, however, that the IPCC concluded that current estimates are still "very 
likely" to be underestimated because they do not include significant impacts that have yet 
to be monetized. Current estimates do not capture many of the main reasons for concern 
about climate change, i.e., non-market damages, the effects of climate variability, risks of 
potential extreme weather (e.g., droughts, heavy rains and wind), socially contingent 
effects (such as violent conflict), and potential long-term catastrophic events. We are 
thus reviewing available literature on a range of climate impacts to develop more robust 
and complete estimates of the benefits of greenhouse gas mitigation. 
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A related, but different, question is: do the "Business as Usual" scenarios 
included in your models (or the models you have seen, in the case of CRS) 
assume increased costs from the types of events I just mentioned, given that 
we are told that the events will become increasingly common unless we 
reduce global warming. 

No, most modeling of legislative proposals do not address the costs of climate change 
impacts under Business as Usual scenarios. 

What efforts is your agency making to assess the value of the benefits of 
climate change mitigation? 

See answer to the first part of Question 2. 

13. Untapped potential for renewables and energy efficiency: 

Electricity from coal, nuclear power, and other traditional energy sources 
appear prominently in the modeling of Lieberman -Warner. Several 
renewable technologie8, however, are available today that can generate 
inexpensive electricity without emitting carbon. 

Concentrating Solar Power uses the sun to provide heat that drives a steam 
power plant. This one resource could provide up to 17% of our nation's 
electricity. A typical CSP plant being built today produces 250 Megawatts of 
power, emits very little C02, and costs 1-2 billion dollars (about the same as 
a traditional coal plant and significantly less than a new nuclear plant, which 
can run between 4-12 billion). Over its operating life, today's CSP plants 
deliver power at $0.13 per kilowatt-hour, but the Department of Energy 
estimates that the costs for CSP will drop below $0.08 per kilowatt-hour once 
economies of scale are achieved. There are close to 400 Megawatts of CSP 
already operating in the southwest, and at least 3,000 Megawatts are in 
various stages of development. 

Wind is another major opportunity. Just last week the Department of 
Energy's National Renewable Energy Laboratory released a report showing 
that wind could provide up to 20% of our nation's electricity needs by 2030. 
This resource will only cost SO.OS per kilowatt-hour, which is competitive 
with what we are paying for coal today. 

Geothermal is another great opportunity. A report for the U.S. Department 
of Energy by the Massachusetts Institute of Technology suggests that 
geothermal energy could provide 100,000 Megawatts of new carbon-free 
electricity at less than $0.10 per kilowatt-hour, comparable to cost 
projections for coal with carbon capture and storage. This single renewable 
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resource could account for almost 10% of our nation's electricity needs in the 
future. 

There are many other the possibilities, for biomass, photovoltaics, 
hydropower, and other renewable technologies, for example. But, once you 
add it all up, the United States could meet 2/3 of its electricity needs from 
sustainable energy. 

Now, add on what we could be doing with energy efficiency, and it gets really 
exciting. According to the McKinsey Report, released last year, we have the 
technologies needed to reduce greenhouse gases at our disposal today. 

Do your analyses take into account the strategies identified in the McKinsey 
Report for reducing greenhouse gases, including improving the economy's 
energy efficiency? 

EPA modeling takes into account many of the strategies identified in the Mc Kinsey 
Report. Our model results show more than 55 GW of additional new renewable energy 
capacity relative to the reference case by 2025, and much of the new capacity is from 
wind power. For energy efficiency, the models include the consumer response to higher 
electricity prices and capture some energy efficiency investments. EPA recognizes that 
energy efficiency is an important, readily available resource that can, under the right 
circumstances, be implemented at relatively low cost, and we are drawing on the 
expertise gained through these programs to improve the representation of energy 
efficiency opportunities in our models. Our review of the McKinsey analysis indicates 
that we have consistent estimates of mitigation available in 2030 for comparable costs. 
We also recognize that technologies continuously evolve and improve and thus we have 
an ongoing commitment to incorporate new information on cost and performance into our 
models. 

The modeling approaches used by EPA and for the McKinsey analysis are different, 
however. The McKinsey analysis identifies a number of specific technologies and 
strategies to reduce emissions at a cost of less than $50 per ton of C02e. Our models do 
not explicitly represent individual end-use technologies, but rather represent changes in 
end-use demand for energy in aggregate. In addition, our models represent capital 
markets and can show the effect on the economy of increased investment in the energy 
sector, as well as mitigation tradeoffs across sectors. Despite these differences, the 
McKinsey analysis and our models have fairly consistent estimates of mitigation 
available in 2030 for similar C02 prices. 
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Questions for Administrator Lisa Jackson 
Environmental Protection Agency 

Rep. Blake Farenthold 
Committee on Oversight and Government Reform 

Hearing on, "Pain at the Pump: Policies that Suppress Domestic Production of Oil and Gas." 

I. Could you please provide a list of all pending permits for refineries and Greenfield energy 
centers in the state of Texas? 

Response to Question 1 

The Texas Commission on Environmental Quality (TCEQ) is the authorized Clean Air Act 
permitting authority in Texas. TCEQ operates the largest air permitting program in the 
county. While the number of permit applications under review by the state varies day to day 
as work is completed, it is not uncommon for 800 to 1,000 permit applications to be under 
review by Texas at any given time. TCEQ maintains an on-line tracking system for pending 
air permits, which is available on their public website at 
http:www5.tceq.state.tx.us/airperm/index.cfm. 

2. Could you please provide me with the economic impact these pending permits would have on 
the local economy of the proposed sites? 

Response to Question 2 

We suggest that you contact TCEQ, the authorized Clean Air Act pennitting authority in Texas 
for this information. 

3. Could you please provide the date the permit applications were received by the EPA and 
what date do you expect the EPA to produce a decision on permitting? 

Response to Question 3 

To date, TCEQ has not requested authority to implement the greenhouse gas portion of the 
permitting program in Texas. Under federal law, the U.S. Environmental Protection Agency 
(EPA) is the permitting authority in the interim for those pollutants. 

EPA currently has five PSD permit applications for GHGs in Texas. Applications have been 
received (I) Lower Colorado River Authority (LCRA) Thomas Ferguson Power Plant; (2) 
BASF Fina Petrochemcials; (3) Ineos Olefins and Polymers; (4) Energy Transfer Jackson 
County Compressor Station; and (5) Calpine Deer Park Power Plant. 

EPA proposed the GHG PSD permit for Lower Colorado River Authority (LCRA), Thomas 
Ferguson Plant located in Llano County, Texas on September 28, 2011 for public comment. 



The public comment period will be for 30 days after publication. After careful consideration, 
EPA will issue the final permit. 

The GHG PSD permit from BASF FINA Petrochemicals in Port Arthur, Texas is currently 
being reviewed. EPA anticipates proposing this permit for public comment later this fall. 
EPA anticipates beginning its permit development work on the Ineos, Energy Transfer, and 
Calpine permits in late September or early October if the permit applications are determined 
to be complete. 

4. While answering a question I posed in last week's hearing, you stated that EPA was not 
implementing a back door cap and trade policy, but that the agency was pursuing an initiative 
to monitor and control green house gas emissions. What authority, statutory or 
administrative, gives the EPA the power to regulate and monitor green house gas emissions? 

Response to Question 4 

The Supreme Court has held twice that EPA has authority under the Clean Air Act to 
regulate greenhouse gas emissions. As the Supreme Court said this year, "[the Court's 
opinion in] Massachusetts made plain that emissions of carbon dioxide qualify as air 
pollution subject to regulation under the Act." American Electric Power Co. v. Connecticut, 
Docket No. 10-174 (2011), referencing Massachusetts v. EPA, 127 S.Ct. 1438 (2007). Please 
see the Advance Notice of Proposed Rulemaking: Regulating Greenhouse Gas Emissions 
Under the Clean Air Act, 73 FR 44354, pages 72-564 (July 30, 2008) for a comprehensive 
discussion of the Clean Air Act's statutory authority related to controlling greenhouse gas 
emissions. 

Section 821 of the Clean Air Act Amendments of 1990 required electric generating units to 
monitor and report their C02 emissions, which they have been doing since 1994. 

In addition to the Clean Air Act, the Fiscal Year 2008 Consolidated Appropriations Act (P .L. 
110-161) required EPA to issue a final rule providing for mandatory reporting of greenhouse 
gases no later than June 26, 2009. We issued the Mandatory Reporting of GHG rule on 
October 29, 2009, under the authority of CAA Sections CAA sections 114 and 208. 

5. My understanding is that EPA has sent a draft of the final regulations for the Clean Air 
Transport Rule to OMB. EPA has said that a final rule should be released to the public by the 
end of June. I understand EPA did not include Texas for sulfur dioxide reductions in the 
proposed rule, but accepted comment on whether to include Texas in the final rule for S02 
reductions. Can you please tell me if Texas was specifically included for sulfur dioxide 
reductions in this rule? 

Response to Question S: 

Yes, Texas was included for sulfur dioxide reductions in the Clean Air Transport Rule (now 
known as the Cross-State Air Pollution Rule). The final rule was published on August 8, 2011. 
The basis for including Texas in the final CSAPR is identical to the basis considered at proposal 



and the basis for including all other states covered by the CSAPR programs -- whether emissions 
in an upwind state contribute at least 1 % of the relevant NAAQS at a downwind site with 
projected nonattainment or maintenance concerns with that standard, and whether cost-effective 
reductions can be identified in that upwind state to eliminate that state's significant contribution 
to nonattainment or interference with maintenance. EPA's modeling at proposal showed that 
certain facilities in Texas would increase consumption of higher-sulfur coals if left out of the 
CSAPR annual programs, effectively raising their emissions to a level that would significantly 
contribute to downwind nonattainment. 

6. In the event Texas is included in a state specific sulfur dioxide rule, wouldn't it be necessary 
to allow notice and comment on such a rule? 

Response to Question 6: 

As you noted, EPA has already provided opportunity for comment on whether Texas should 
be included in the Transport Rule for annual 802 emissions reductions and has made 
available for public comment the emissions data and air quality modeling assumptions and 
inputs that support all analyses EPA has conducted to develop state-level emission 
requirements for the final rule. EPA also issued notices of data availability (NOD As) 
following the proposal seeking public comment on power sector modeling assumptions and 
all emission inventories that inform these analyses, and EPA received detailed public 
comment from the Texas Commission on Environmental Quality as well as other entities in 
Texas that provided updated information that EPA has taken into account in its modeling to 
develop the final Transport Rule (now known as the Cross-State Air Pollution Rule, 
CS APR). Full documentation of the rulemaking process for the final CSAPR is available to 
the public on the web at: www.epa.gov/crossstaterule. 

7. Does the EPA apply cost benefit analysis to proposed regulation, especially those associated 
with air quality in green house gas issues in 2011? 

Response to Question 7: 

Consistent with relevant Executive Orders, EPA estimates and reports the social costs, 
benefits and economic impacts of every economically significant regulation, including those 
associated with greenhouse gases, following guidance provided by OMB and detailed in our 
Guidelines for Economic Analysis. 

Question Representative Ann Marie Buerkle 

What implications does A venal v. EPA have for understanding the legal basis of EPA' s 
Tailoring Rule? 



Response to Rep. Buerkle 

In the Tailoring Rule, EPA acknowledged that the Clean Air Act (CAA) established 
applicability thresholds for the Prevention of Significant Deterioration (PSD) program at 100 
or 250 tons per year (tpy), depending on the source category, and the Title V program at, in 
general 100 tpy. See CAA §§165(a)(l) and 169(1) (PSD}, and §§502(a), 501(2)(B}, 3020) 

(Title V). EPA went on to find, however, that in applying those applicability thresholds to 
sources that emit greenhouse gases (GHGs}, various judicial doctrines of statutory 
interpretation authorized EPA to apply different numerical thresholds, up to 100,000 carbon 
dioxide equivalent tpy. Those judicial doctrines included the doctrines of absurd results, 
administrative necessity, and one-step-at-a-time, in conjunction with the two-part process for 
statutory interpretation set forth by the U.S. Supreme Court in Chevron v. Natural Resources 
Defense Council, 467 U.S. 837 (1984). See 75 Fed. Reg. at 31,541-31,549 (June 3, 2010) 
(Tailoring Rule discussion of the judicial doctrines). In Avenal Power Center, LLC v. EPA 
(Civ. Action No. 10cv383(RJL) (D.D.C. May 26, 2011) (slip op.) the District Court reviewed 
a provision of the CAA- §165(c)- that is separate from the PSD and Title V applicability 
provisions, and the Court did not consider whether any of the judicial doctrines that EPA 
considered in the Tailoring Rule applied. Accordingly, we do not believe that the Avenal 
decision has precedential value for the Tailoring Rule in this regard. 
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ENCLOSURE 

December 16, 2011 

1. The Chairman asked for a lisf of all EPA employees who were involved in the 
development of the rules. EPA provided only three names. Does EPA have a list of 
everyone who was involved? Please provide this list to the committee. In addition to 
EPA officials, the Committee requests a list of all White House, OMB, CEQ, and CARB 
officials who participated in the development of the rules to the extents feasible. 

Response: 

The development of the 2017-2025 light-duty vehicle greenhouse gas proposal was led by the 
EPA's Office of Air and Radiation (OAR). In addition to the three names previously provided, 
the following are names of additional OAR and Office of General Counsel employees who made 
important contributions to the development of the September 2010 Joint Notice of Intent, the 
December 2010 Supplemental Joint Notice oflntent, the August 2011 Supplemental Joint Notice 
oflntent, and the November 2011 Joint Notice of Proposed Rulemaking. 

Office of Air and Radiation 
Alson, Jeff 
Caffrey, Cheryl 

Cardamone, Kate 
Charmley, Bill 
Cherry, Jeff 
Davidson, Ken 
Ellies, Ben 

French, Roberts 
Froman, Sarah 
Ganss, David 

Harris, Hugh 
Helfand, Gloria 
Kahan, Ari 
Lee, Byungho 
Lie, Sharon 
Lieske, Christopher 
McDonald, Joseph 
Moran, Robin 

Nam, Edward 
N earn, Anthony 
Nelson, Brian 
Newberg, Cindy 
Sarofin, Marcus 
Shelby, Mike 

Sherwood, Todd 
Wysor, Tad 
Zawacki , Margaret 

Office of General Counsel 
Hannon, John 
Silverman, Steven 



In May of 2010, President Obama issued a presidential memorandum calling on the EPA and 
NHTSA to work together, building on the joint rulemaking for model years (MY) 2012-2016 
cars and light trucks, to develop greenhouse gas emission and fuel economy standards for new 
cars and light trucks for MY 2017-2025. The memorandum calls upon the agencies to develop, 
through notice and comment rulemaking, a coordinated national program, which "should seek to 
produce joint Federal standards that are harmonized with applicable State standards, with the 
goal of ensuring that automobile manufacturers will be able to build a single, light-duty national 
fleet." Consistent with these goals, various personnel from components in the Executive Office 
of the President played an important role in facilitating coordination between the two federal 
agencies involved, as well as in helping to convene discussions with stakeholders engaged in the 
rulemaking process, including the California Air Resources Board (CARB). 

In keeping with this role, representatives from the Council on Environmental Quality, OMB's 
Office of Information and Regulatory Affairs (OIRA), the Domestic Policy Council, and the 
National Economic Council were involved in discussions relating to the development of these 
regulations. OIRA and some of these other offices were also involved in the interagency review 
process for the proposed rule for MY 2017-2025, which was issued last month. 

It is our understanding that CARB has provided the Committee with a list of CARB officials 
who participated. 

5. EPA' s response provided a generic description of EPA' s interaction with CARB. The 
Committee is interested in knowing the details of CARB's involvement in the rulemaking. 
Accordingly please respond to the following questions. 

a. Which meeting did CARB participate in? 
b. How many meetings did CARB attend in total? 
c. Who else was present at those meetings? 
d. What was CARB's role in these meetings? 
e. Did CARB have a "vote" in these discussions? 
f. Did CARB ever threaten to walk away from the discussions? If so, what were the 

consequences of this threat? 
g. How did CARB's involvement in the process in the negotiations shape the final 

product? 
h. Did CARB's views take priority over the views of other stakeholders involved in the 

negotiations? 

Response: 

We have attached a list of all of the meetings which we have identified to date which the EPA 
participated in for which one or more representatives of CARB also participated, from May 22, 
2010, through July 29, 2011. We are continuing to search our records, and to the extent we 
identify additional meetings not listed in the Attachment we will forward that information to the 
Committee. 
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As previously described in our November 1, 2011, response, the EPA has worked with CARB as 
contemplated by the Presidential memorandum regarding greenhouse gas emissions standards 
issued on May 21, 2010. The memorandum states, among other things, that the EPA and 
NHTSA should work together to develop a national program that ''should seek to produce joint 
Federal standards that are harmonized with applicable State standards, with the goal of ensuring 
that automobile manufacturers will be able to build a single, light-duty national fleet.'' With 
regard to the meetings CARB attended, CARB participated and provided valuable technical 
insight and feedback to the EPA in these meetings and throughout the development of the 
proposed rule. 

CARB did not have a "vote" during these discussions nor, to the EPA's knowledge, did CARB 
ever threaten to walk away from the discussions. CARB's participation in these meetings helped 
ensure that the National Program for MY 2017-2025 light-duty vehicles will be harmonized with 
any applicable state standards and that all manufacturers can build a single fleet of U.S. vehicles 
that would satisfy all requirements under both the EPA and NHTSA's programs as well as under 
California's program, helping to reduce costs and regulatory complexity while providing 
significant energy security and environmental benefits. 

7. The Committee seeks the total amount of funds expended by EPA in setting fuel 
economy/GHG emissions standards since 2007 by year. EPA's response provided the 
amount of funds allocated, reprogrammed, or requested. EPA will provide the 
committee with the total amount of funds expended by year since 2007. 

Response: 

The EPA fully expended the funding identified earlier as allocated, reprogrammed, or requested. 
These funds were part of the overall funds allocated to the EPA's Federal Vehicles and Fuels 

Standards and Certification program. Funding appropriated by Congress to this program are 
two-year funds, meaning they are available for expenditure over a two year period. Based on 
historical utilization rates for this program, the EPA estimates that 90% of the funding allocated 
for setting GHG emission standards was expended in the first year of availability, and the 
remaining 10% was expended in the second year of availability. 

14. According to publicly available documents, automakers and trade groups were 
required to agree that they would not challenge any final rule for both the MY 2012-2016 
standards and the MY 2017-2025 standards. 

a. Why were these companies required to agree to not challenge the regulations? 
b. Why were these companies required to not challenge the decision to grant the 
California Waiver? 
c. What benefit did the automakers receive in exchange for relinquishing these 
rights? 
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d. Who mandated that the automakers agree to this condition? 
e. Was this a decision of the White House, EPA, or NHTSA? 

Response: 

In the EPA's letter of November 1, 2011, the EPA responded to a similar question by stating 
that: 

EPA engaged with a large and diverse group of stakeholders (including, but not limited 
to, original equipment manufacturers, suppliers, labor organizations, consumer 
organizations, environmental groups and members of the United States Congress) to 
obtain data and information relevant to the setting oflight-duty vehicle GHG emission 
standards in accordance with the CAA. No one was required to surrender any legal 
rights as a precondition for engaging in discussions with EPA. 

EPA is working with NHTSA to complete the joint NPRM addressing the setting of 
greenhouse gas standards and CAFE standards for MYs 2017-2025 by mid-November 
2011, and that rulemaking will comply with all applicable statutory and regulatory 
requirements, including the Administrative Procedure Act (APA). EPA will take 
comments received in response to the NPRM, as well as any additional relevant 
information that becomes available to EPA prior to the issuance of a final rule, into 
account in developing the final GHG standards for MYs 2017-2025. 

As we stated then, no company was required to surrender any legal right as a precondition for 
engaging in discussions with the EPA. The letters of support from the many companies do not 
relinquish legal rights; rather, they express the signatories' intentions. They provide clear 
statements of the support for the national program outlined in the Supplemental Notice of Intent, 
as well as conditions on or caveats with respect to such support. By virtue of these statements, 
all of the signatories have the benefit of clearly understanding the position and intention of all of 
the other signatories. Similar commitment letters helped to facilitate a successful process with 
regard to the MY 2012-2016 standards. The EPA is unaware of anyone "mandating" that any of 
the signatories sign these letters. 

17. The August 2011 Supplemental Notice oflntent proposes minimal-to-no fuel economy 
increases for the largest light-duty trucks for MY 2017-2021. See 76 Fed. Reg. 48,758 (Aug 9, 
2011). Specially, in Chart A.2 on page 48,768, the fuel economy targets for light trucks 
during MY 2017-2021 converge around the 68 square foot mark. See id at 48,768. Thus, this 
chart indicates that trucks larger than 68 square feet - i.e. large light-duty trucks - will not 
be required to increase fuel economy in each of those five model years. No other type of 
vehicle was similarly exempted from fuel economy increase. EPA's initial response indicates 
that its "technical judgment is that these vehicles have attributes which warrant a lower rate 
of increase in stringency ... include[ing] payload and towing capabilities." Please provide all 
documents relating to EPA's decision to not require improved performance for this class of 
vehicles. 
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Additionally, the Automotive News reported that Ron Bloom "gave automakers a break for 
light trucks and acquiesced to the Detroit 3 request for a break on big pickups." Neil Roland, 
How Obama's Compromise Make a New CAFE a Smaller Leap, Automotive News, Aug. 8, 
2010. Is this true? What was Ron Bloom's role in developing the GHG/fuel economy 
standards? Please list any meetings regarding GHG/fuel economy standards that Ron Bloom 
or his staff participated in. What role did he play in the discussions? Did his participation 
influence the final product of the rule? 

Response: 

The EPA has not proposed fuel economy standards; the EPA has proposed greenhouse gas 
standards, including standards for C02. This question implies that the proposed C02 targets for 
larger trucks (those above 68 square feet) do not increase in stringency each model year. This 
implication is incorrect. For the proposed C02 standards, there is no model year in which the 
proposed target for any specific footprint value does not increase in stringency compared to the 
previous model year. The figures identified in question 17 are specific to the fuel economy 
standards under consideration by NHTSA. The proposed C02 standards for trucks for model years 
2017-2025 are shown graphically in Figure I-4 of the December 1, 2011 notice of proposed 
rulemaking (See 76 FR 74874). As can be seen in that figure, the C02 target for trucks with a 
footprint value of 68 square feet do increase in stringency each year from 2017-2021. Specifically, 
the targets for each of these model years is 347.2 g/mi C02 in 2017, 341.7 g/mi C02 in 2018, 338.6 
g/mi C02 in 2019, 3 3 5 .3 g/mi C02 in 2020, and 311.1 g/mi C02 in 2021. 

Nevertheless, the EPA recognizes that proposed standards for MY 2017-2025 will be challenging 
for large trucks that are often used for commercial purposes and have generally higher payload and 
towing capabilities and higher cargo volumes than other light-duty vehicles. Because of this, for 
these vehicles, the EPA is proposing a lower annual rate of C02 improvement, which averages 3.5 
percent in the early years (MY 2017-2021) of the program, and a higher annual rate of 5 percent 
in the later years (MY 2022-2025) of the program. 

In developing this proposal for light-duty trucks, the EPA considered a range of technical concerns 
and policy trade-offs which are discussed in detail in the recently published proposal for MY 201 7-
2025 cars and trucks. 1 As required under section 202(a) of the Clean Air Act, the EPA considered 
the appropriate lead-time and engineering redesign cycles for each manufacturer to implement the 
emissions reduction technology across its product line taking into account the effectiveness and 
costs of the technology. 

The feasibility analysis conducted by the EPA relied upon independently published research, 
results from the agencies' research programs including the Technical Assessment Report (TAR)2 

released in September 2010, and results of the EPA's assessment modeling.3 In addition to these 
major analyses, the EPA along with NHTSA and CARB met on a number of occasions with 

1 See Preamble section 11.C. and III.D; and draft Joint Technical Support Document Chapter 2. 
2 See Interim Joint Technical Assessment Report: Light Duty Vehicle Greenhouse Gas Emissions Standards and 
Corporate Average Fuel Economy Standards for Model Years 2017-2025 (September 2010) found at: 
http://www.epa.gov/otaq/climate/regulations/ldv-ghg-tar.pdf; 
3 See Preamble 11.C. and IIl.D; EPA draft RIA Chapter 3; draft Joint Technical Support Document Chapter 2. 
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original equipment manufacturers (OEMs) to understand specific manufacturer issues and 
concerns given product lines and to solicit additional data relevant to how the standards should be 
set. Many OEMs shared confidential business information with the agencies during these 
meetings. A summary of concerns raised by OEMs in these meetings is found in the joint proposal 
preamble, section I.A.4. 

Collectively, the analyses undertaken by the EPA support the proposed MY 2017-2025 C02 

emissions standards and the proposed light-duty truck curves. As requested, we are providing 
copies of the proposal preamble, the draft Joint Technical Support document, and the EPA draft 
Regulatory Impacts Analysis document. A detailed discussion of this technical analysis related to 
the stringency of the proposed truck curves can be found in the Section II.C and III.D of the joint 
preamble, the EPA draft Regulatory Impact Analysis document in Chapters 3 and the draft Joint 
Technical Support Document Chapter 2. 

As discussed in the response to question 1 above, the White House played an important role in 
facilitating coordination between the two federal agencies involved in this rulemaking, as well as 
in helping to convene discussions with stakeholders engaged in the rulemaking process, including 
CARB. Ron Bloom was, at the time, the President's advisor on manufacturing policy and had 
substantial knowledge about the auto manufacturing sector. To the EPA's knowledge, Mr. Bloom 
contributed to the White House's coordinating and convening role, including by helping to 
facilitate some of the discussions among the EPA, NHTSA, and CARB, and among these agencies 
and automotive companies and other non-governmental stakeholders. 

20. The Supplemental Notice oflntent sets specific targets for fuel economy/GHG 
standards. The Committee is concerned that the Administration has predetermined the 
results of the rulemaking. To assist the Committee in understanding the practical 
mechanisms of the rulemaking, please answer the following questions: 

a. Does EPA have flexibility to modify the final rule based on feedback received 
during the comment phase? 
b. Will EPA take into serious consideration all public comments received in 
response to the NPRM? 
c. Will EPA provide substantive responses for each unique comment received? 
d. Is it possible that the final fuel economy standard for 2025 will be more than or 
less than 54.5 miles per gallon? 
e. To the extent that the Administration has expended enormous time and capital in 
negotiating the standards with several interested parties, how will a change in rule 
between the NOi and the final rule affect the Administration's coalition? 
f. Why did the Administration choose not invoke the negotiated rulemaking process 
in developing these standards? 

Response: 

The EPA has the ability to modify the proposed rule based on feedback received during the 
public rulemaking. The EPA will give serious consideration to all of the public comments 
received in the response to the proposed rule. The EPA expects to receive a significant body of 
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informative and helpful comments in this rulemaking, as it has in many prior rulemakings. This 
is likely to lead to a variety of changes between the proposed and final rule. The extent of such 
changes will of course depend on the nature and quality of the comments received, including 
those on the levels of the standards for the various categories of vehicles and model years.4 

However, the EPA fully expects that the public comment process and further interaction with the 
wide variety of stakeholders will be fruitful and will lead to the most appropriate final rule. 
Consistent with our general practice, the EPA will respond to all significant comments, and, as 
appropriate, will respond to several identical or similar comments together. 

The EPA does not have adequate knowledge to answer the question with regard to how different 
stakeholders may respond to hypothetical changes to the proposed rule. As noted above, the EPA 
expects to receive substantial and informative comments on the proposed rule and anticipates 
that these comments are likely to lead to changes between the proposed rule and the final rule. 
The Agency expects to continue to interact with stakeholders during the rulemaking process and 
hopes to foster broad stakeholder and public support for the final rule to the extent possible, 
consistent with our statutory responsibilities and the record before us. 

The process under the Negotiated Rulemaking Act of 1990 involves creation of a negotiated 
rulemaking committee subject to F ACA requirements. This Act allows, but does not require, 
agencies to employ this committee process. Although the EPA has utilized this process under at 
least one past Clean Air Act rulemaking in the mobile source area, this example is an exception 
to the Agency's general use of traditional notice and comment rulemaking. 

Consistent with Executive Order 13563, the proposal for the MY 2017-2025 standards was 
developed with early consultation with stakeholders, employs flexible regulatory approaches to 
reduce burdens, maintains freedom of choice for the public, and helps to harmonize federal and 
state regulations. The process used to develop the framework described in the July 2011 
Supplemental Notice of Intent (SNOI) followed upon the successful experience in developing the 
framework described in the May 2009 Notice of Upcoming Joint Rulemaking for the MY 2012-
2016 standards. Based on this experience, the EPA followed a similar process in developing the 
July 2011 SNOI. 

4 As noted above, the EPA is not setting a fuel economy standard; EPA proposed and intends to adopt emissions 
standards for greenhouse gases. 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. 20460 

The Honorable Darrell Issa 
Chairman 

FEB 0 9 2012 

Committee on Oversight and Government Reform 
U.S. House of Representatives 
Washington, DC 20515 

Dear Mr. Chairman: 

OFFICE OF CONGRESSIONAL AND 
INTERGOVERNMENTAL RELATIONS 

The enclosed responses and documents supplement our December 16, 2011, response to your 
letter of November 18, 2011, in which you requested information and documents regarding the 
Environmental Protection Agency's regulations of greenhouse gas emissions from light-, 
medium- and heavy-duty vehicles. 

We have had extensive discussions with your staff with regard to the scope of your request and 
how best to sequence the EPA' s response. Consistent with those discussions, we are providing 
this initial set of responses at this time and will continue to work to provide further responsive 
information as expeditiously as practicable. 

• In response to item 2.a of your November 18 request, as agreed with your staff, the EPA 
is providing narrative descriptions of the technical meetings and communications 
between the EPA and CARB and between the EPA and auto manufacturers for the 
relevant rulemakings (Enclosure 1 ). As agreed with your staff, the EPA is collecting and 
reviewing other potentially responsive documents and will produce additional documents 
as expeditiously as possible. 

• In response to item 2.c, the EPA is providing the documents it has identified as 
responsive to your request dating from January I, 2009 to the present. In addition, some 
of the documents provided in connection with item 2.d (discussed below) also contain 
material responsive to item 2.c. The EPA has conducted a search and is not aware of 
other documents responsive to item 2.c for this time period, with the exception of 
multiple subsequent drafts of the final waiver grant; those subsequent drafts do not 
include any substantive edits to the relevant text being provided in response to item 2.c. 
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• In response to item 2.d, as agreed with your staff, the EPA is providing a timeline of the 
decision process leading to the EPA's decision to grant the State of California a waiver 
under Section 209(b) of the Clean Air Act for its model year 2009 and later greenhouse 
gas emission standards for motor vehicles (Enclosure 2), together with briefing 
documents associated with key milestones in that timeline. 

• In response to item 2.i, as agreed wlth~your staff, the EPA is providing a timeline of the 
development of aggregate cost estimates for the now-proposed 2017-2025 greenhouse 
gas emissions standards for light-duty vehicles (Enclosure 3), together with briefing 
documents associated with key milestones in that timeline. 

The EPA continues to work diligently to respond to other pending elements of your request, and 
has devoted considerable resources to that end. We will continue to work with your staff on the 
process and timing for further production of responsive documents. 

Please note that the EPA has identified an important Executive Branch confidentiality interest in 
the enclosed documents because they reflect internal deliberations, attorney-client 
communications, and/or attorney work product. We recognize the importance of the 
Committee's oversight functions, but we remain concerned about any further disclosure of this 
information for a number of reasons. First, because the documents reveal deliberative process 
information internal to the Agency, the EPA is concerned about the chilling effect that would 
occur if Agency employees believed their frank and honest opinions and analysis were to be 
disclosed in a broad setting. The inability of policy makers to obtain a broad range of advice and 
recommendations from staff would have a negative effect on the Agency's overall deliberative 
process and ultimately would impair the Agency's ability to properly execute its programs. 
Second, further disclosure could result in misunderstanding or misrepresentation of the purposes 
and rationale for the relevant EPA actions. The enclosed documents are pre-decisional and may 
not reflect the Agency's full and complete thinking on the relevant matters, which are provided 
in the final, public documents setting forth the relevant agency actions. Third, further disclosure 
could adversely affect the litigation position of the United States in future litigation related to the 
matters and issues in question. 

In order to identify the documents in which the EPA has a confidentiality interest, we have added 
a watermark to these documents that reads "Internal Deliberative Document of the U.S. 
Environmental Protection Agency; Disclosure Authorized Only to Congress for Oversight 
Purposes." Through this accommodation, the EPA does not waive any confidentiality interests in 
these documents or similar documents in other circumstances. The EPA respectfully requests the 
Committee and staff protect the documents and the information contained in them from further 
dissemination. Should the Committee determine that its legislative mandate requires further 
distribution of this confidential information outside the Committee, we request that such need 
first be discussed with the Agency to help ensure the Executive Branch's confidentiality interests 
are protected to the fullest extent possible. You will also note that a small number of the 
documents contain redactions of material that is not responsive to your request. 



Please contact me if you have further questions regarding this letter, or your staff may contact 
Tom Dickerson in the EPA's Office of Congressional and Intergovernmental Relations at (202) 
564-3638. 

Enclosures 

cc: The Honorable Elijah Cummings 
Ranking Member 

s?M 
Arvin Ganesan 
Associate Administrator 



Enclosure 1 - Item 2.a 

This enclosure describes the technical communications that occurred between May 2010 and 
mid-June 2011 between the EPA and various auto manufacturers, and separate technical 
communications between the EPA and the California Air Resources Board (CARB). It does not 
include a discussion of the communications between the EPA and automotive firms and between 
the EPA and CARB from mid-June 2011 through the end of July 2011, during which time the 
EPA was engaged in the intensive dialogue with stakeholders that led to the August 2011 Joint 
Supplemental Notice of Intent. Consistent with our discussions with Committee staff, the 
Agency is in the process of searching our records for responsive documents regarding question 
2.a from the Committee's November 18, 2011 request for communications between the EPA and 
automotive firms and between EPA and CARB during that time period. 

Communications between the EPA and Auto Companies May 2010 to mid-June 2011 

This enclosure describes the general nature of the technical communications between the EPA 
and auto manufacturers between May 2010 and June 2011 regarding the development of the 
proposed greenhouse gas standards for model years 2017 to 2025 light duty vehicles. In addition 
to representatives from the EPA, in general, representatives from the National Highway Traffic 
Safety Administration (NHTSA) and the California Air Resources Board (CARB) participated in 
the technical communications (e.g., email, document exchanges, and meetings). In almost all 
cases, the government agencies communicated with individual auto companies rather than with 
groups of auto companies. 

In general, the material exchanged between individual automotive companies and the EPA was 
in the form of technical power point presentations provided by an auto company to the EPA, or, 
in some cases, spreadsheets containing data from an auto company. This information was 
generally provided during face-to-face meetings or during conference or video meetings with 
individual auto companies or via email. The majority of this technical information was provided 
from the auto companies to the EPA. The vast majority of all of the information provided by 
individual auto companies has been claimed by the firms to be confidential business information. 
Not including the various spreadsheets of data provided by auto companies (including the 
confidential company product plans discussed below), in total the EPA received more than 60 
documents from individual auto companies totaling more than 1,600 pages. 

Communications with Auto Companies between May 2010 and September 2010 

Following the issuance of the Presidential Memorandum Regarding Fuel Efficiency Standards on 
May 21, 2010, the EPA, CARB and NHTSA began technical work which led to the publication 
of the September 20 I 0 Draft Interim Technical Assessment Report (TAR). As part of the data 
gathering for that assessment, the three agencies met with more than ten auto companies 
(individually) in order to understand each manufacturer's current and future technologies and 
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product offerings, as well as the technologies' potential for reducing greenhouse gas emissions 
and increasing fuel economy. 

Examples of these meetings can be seen in the December 16, 2011 EPA submission to the 
Committee that detailed the meetings the EPA participated in that also included CARB. These 
include the meetings held on June 10, 2010; June 11, 2010; June 14, 2010; June 15, 2010; June 
24, 2010; June 25, 2010; July 7, 2010; July 8, 2010; and July 15, 2010. 

During these technical meetings and exchanges with individual automotive companies, the EPA 
received detailed technical information regarding each auto company's current and future vehicle 
and technology plans. In many cases, this included estimates of future penetration levels of 
technologies capable of reducing greenhouse gas emissions, such as improved gasoline and 
diesel engines, improved transmissions, mass reduction technology, air conditioning system 
improvement technology, hybrid vehicles, plug-in hybrid electric vehicles, all electric vehicles, 
and fuel cell vehicles. The information from auto companies often included specific estimates 
on technology readiness, future technology penetration rates, technology effectiveness for 
reducing greenhouse gas emissions, and technology costs. Many companies also provided 
information regarding the need for and potential barriers to the establishment of a charging 
infrastructure for electric vehicles (including infrastructure at home, the work place, or in public 
locations). Some automotive companies also provided estimates to the EPA regarding what 
potential future level of stringency they believed their company could meet, and what the 
company's estimated costs and/or technology penetration would be for a given level of 
stringency. 

In general, the material exchanged between individual automotive companies and the EPA were 
in the form of technical power point presentations provided by an auto company to the EPA, or, 
in some cases, spreadsheets containing data from an auto company. This information was 
generally provided during face-to-face meetings or during conference or video meetings with 
individual auto companies or via email. The vast majority of all of the information provided by 
individual auto companies has been claimed by the firms to be confidential business information. 
Communications also included email exchanges with individual auto companies, covering topics 
such as meetings or information requests, or technical follow-up to specific topics. 

Many individual auto companies also provided information regarding potential key program 
design elements for a future 2017-2025 program, including input on emissions averaging, 
banking and trading of credits, off-cycle credit provisions, air conditioning credit provisions, the 
treatment of upstream emissions due to the generation of electricity, and the potential need for 
and design of a mid-term technology review of the future standards. Some companies also 
provided input regarding the potential impact of future standards on the competitiveness of the 
automotive industry and the impact of future standards on automotive industry employment. 
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Communications with Auto Companies between October 2010 and November 2010 

Following the publication of the Interim Joint Technical Assessment (TAR) report, the EPA, 
NHTSA and CARB met during October through November 2010 with a large number of 
individual automotive companies in order to hear directly from each firm its technical review of 

and feedback on the Joint TAR and the Joint Notice oflntent. Examples of these meetings can 
be seen in the December 16, 2011 EPA submission to the Committee that detailed the meetings 
EPA participated in that also included CARB. These include the meetings held on October 18, 
20 l O; October 19, 201 O; October 20, 2010; October 25, 201 O; October 26, 2010; October 27, 
2010; October 29, 2010; and November 1, 2010. 

In general, the material exchanged between individual automotive companies and the EPA were 
in the form of technical power point presentations provided by an auto company to the EPA, or, 
in some cases, spreadsheets containing data from an auto company. This information was 

generally provided during face-to-face meetings or during conference or video meetings with 
individual auto companies or via email. The vast majority of all of the information provided by 

individual auto companies has been claimed by the firms to be confidential business information. 

In addition, several automotive companies and automotive trade groups submitted written 
comments to the public dockets in response to the September TAR and Joint NOL A high-level 
summary of the input received from the automotive firms is contained in the December 2010 
Supplemental Joint Notice of Intent. 

Communications with Auto Companies between December 2010 and mid-June 2011 

From December 2010 into mid-June 2011, the EPA had many additional communications with 
individual automotive companies, as well as, in a few cases, with automotive trade groups and 

their member companies. Many, though not all, of these communications included 
representatives from NHTSA and/or CARB. In general, the material exchanged between 

individual automotive companies and the EPA was in the form of technical power point 
presentations provided by an auto company to the EPA, or, in some cases, spreadsheets 
containing data from an auto company. This information was generally provided during face-to
face meetings or during conference or video meetings with individual auto companies or via 
email. The vast majority of all of the information provided by individual auto companies has 
been claimed by the firms to be confidential business information. 

These communications with individual automotive firms covered a wide range of technical 
topics, including the topics discussed above under the May 2010 to September 20 IO 
communications summary. This included communications providing additional input and 
review from automotive firms regarding the inputs and assessment contained in the September 
20 I 0 TAR. Meetings with indiv.idual auto firms also included on-going technical input from the 
each company regarding its future product and technology development plans. In addition, the 
EPA also received input from individual automotive firms regarding a range of potential 2017-
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2025 program elements and designs topics, including input on the potential shape of footprint
attribute standard curves, the relative stringency between the passenger car fleet and the truck 
fleet, and additional input regarding a potential mid-term review of the future standards. Many 
individual companies also provided information and recommendations regarding potential 
program incentives such as potential multipliers for advanced technology vehicles like plug-in 
hybrid electric vehicles and all electric vehicles. Examples of these technical meetings can be 
seen in the December 16, 2011 EPA submission to the Committee that detailed the meetings 
EPA participated in that also included CARB. These include meetings held on March 17, 2011; 
March 25, 2011; April 1, 2011; April 19, 2011; April 27, 2011; May 2, 2011; May 3, 2011; May 
12, 2011; May 23, 2011; May 24, 2011; June 1, 2011; June 8, 2011; and June 15, 2011. 

In addition, the EPA met on a number of occasions with the two major automotive trade 
associations (the Alliance of Automobile Manufacturers and the Global Automakers), which 
included representatives from a number of the member companies. These meetings focused on 
the topic of the potential mid-term review, which the EPA and NHTSA had discussed in the 
September 2010 Notice oflntent (NOi) and the December 2010 Supplemental NOL Information 
in the form of written documents and power points were exchanged during these meetings. In 
addition, the automotive trade groups also provided to the EPA, CARB, and NHTSA several 
technical assessment reports regarding several of the topics discussed in the September 2010 
TAR and the September 2010 NOi and December 2010 Supplemental NOL 

In addition to the communications with automotive companies discussed above, in December 
2010, NHTSA issued a Federal Register Notice Request for Comments titled "Passenger Car and 
Light Truck Average Fuel Economy Standards Request for Product Plan Information - Model 
Years 2010 - 2025" for automotive company product plans. During February through March 
2011, a number of automotive companies responded to this request on an individual basis, and 
provided the same information submission to the EPA as they provided to NHTSA. These 
documents included written responses to specific questions contained in the Request for 
Comment as well as detailed spreadsheets regarding the technical information requested in the 
Request for Comment on current and future vehicle models, as well as engine and transmissions. 
The auto companies generally claimed that these product plan submissions were confidential 
business information. 

Communications between the EPA and the California Air Resources Board (CARB) 
between May 2010 and mid-June 2011 

In response to the May 21, 2010 Presidential Memorandum, the EPA (and NHTSA) worked with 
representatives from CARB on the assessment that resulted in the Joint Interim Technical 
Assessment Report (TAR), published in September 2010. As described above, representatives 
from CARB participated in a large number of meetings and stakeholder interactions with EPA 
and NHTSA regarding the development of the underlying technical information used to inform 
the 2017-2025 proposal. In addition to communications with automotive companies, 
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representatives from CARB also participated in meetings between the EPA and automotive 
suppliers, electrical infrastructure stakeholders, state air quality agencies, environmental 
organizations, labor unions, consumer advocacy groups, other stakeholder groups, and 

contractors for the EPA and/or CARB, in order to collect information from a wide range of 
stakeholders regarding the technical and other information regarding potential future GHG 
standards for light-duty vehicles. These meetings are reflected in the December 16, 2011 

submission to the Committee regarding meetings involving the EPA and CARB. 

In addition to the stakeholders listed above, the EPA also met a number of times with CARB and 
representatives from the U.S. Department of Energy (DOE) to discuss information on several 
technical areas on which DOE has expertise, including electric vehicle infrastructure, vehicle 

mass reduction, and lithium-ion battery cost estimation. These meetings are reflected in the 
December 16, 2011 submission to the Committee regarding meetings involving the EPA and 
CARB. 

A very large number of technical meetings and exchanges also occurred that only involved 
representatives from the EPA, CARB, and NHTSA, or, in some cases, only the EPA and CARB. 
The technical exchanges included but were not limited to email communications, spreadsheets, 
technical reports, contractor reports, power point presentations, and modeling assessments. 

These meetings have been listed in a previous submission to the Committee. In order to perform 
the analysis that lead to the Joint Interim TAR, representatives from the EPA, CARB, and 
NHTSA met on many occasions and exchanged information to plan and discuss the range of 
technical information and assessment which was undertaken for the TAR. These meetings are 
reflected in the December 16, 2011 submission to the Committee regarding meetings involving 

the EPA and CARB. 

These communications often involved detailed information on specific technical topics, such as 

the costs and/or effectiveness for each of a very large number of technologies. This process was 
then repeated following the publication of the TAR and the December 2010 Supplemental Joint 
Notice of Intent, primarily during the months of January 2011 through May 2011. During this 
time period, there were a very large number of technical meetings and exchanges among the 
EPA, NHTSA and CARB, during which the three agencies' staff discussed in detail the many 

technical inputs that would be needed to perform the technical analysis for both the joint EPA 

and NHTSA NPRM and the CARB Initial Statement of Reasons for potential future GHG and 
CAFE standards for 201 7-2025. In addition to the many meetings and exchanges among the 
EPA, CARB, and NHTSA technical staff, the three agencies' mid-level and senior management 
held many planning, coordination, and status update meetings and exchanged documents to 
ensure the overall project proceeded on schedule and to discuss and resolve issues as needed. 
These meetings are reflected in the December 16, 2011 submission to the Committee regarding 
meetings involving the EPA and CARB. 
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Enclosure 2 - Item 2.d 

Summary of Timeline Relating to the EPA's Consideration of the California Air Resources 
Board's (CARB's) Request for Reconsideration of the denial of its Clean Air Act, Section 

209, Waiver Request for its Light Duty Vehicle Greenhouse Gas Emission (GHG) 
Standards 

(documents enclosed for items in bold italic text) 

March 6, 2008: Federal Register publication of the EPA's initial denial of CARB's waiver 
request for model year 2009 and later greenhouse gas (GHG) emission standards for motor 
vehicles. 

January 21, 2009: CARB submitted request to the EPA for reconsideration of the prior waiver 
denial for its model year 2009 and later motor vehicle GHG standards (Request for 
Reconsideration). 

January 26, 2009: President Obama issued Memorandum for the Administrator of EPA 
regarding "State of California Request for Waiver Under 42 U.S.C. 7543(b), the Clean Air Act" 

• Requested an assessment as to whether EPA's decision to deny a waiver based on 
California's application was appropriate in light of the Clean Air Act. 

• Requested, based on that assessment, that EPA initiate any appropriate action. 

January 27, 2009: Briefing for Lisa Heinzerling, Senior Climate Policy Counsel to 
Administrator Lisa Jackson, regarding CARB's Request/or Reconsideration 1 

• Provided the basis and legal status of prior Administrator Johnson's waiver denial, an 
overview of the Clean Air Act criteria for waiver consideration, and issues associated 
with waiver reconsideration. 

February 6, 2009: Administrator Jackson signed Notice announcing initiation of 
reconsideration of its prior denial of CARB 's model year 2009 and later motor vehicle GHG 
waiver request. 

February 12, 2009: Federal Register publication of the EPA's of notice announcing initiation 
ofreconsideration of CARB's model year 2009 and later motor vehicle GHG waiver request. 74 
Fed. Reg. 7040. 

March S, 2009: The EPA's Public Hearing on CARB's Request for Reconsideration. 

1 Lisa Heinzerling served as Senior Climate Policy Counsel to Administrator Jackson from 
January to July of 2009, after which she served as the EPA's Associate Administrator for the 
Office of Policy. During most of this period, the EPA did not yet have a Senate-confirmed 
Assistant Administrator for the Office of Air and Radiation. Gina McCarthy was confirmed for 
that position on June 2, 2009. 
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March 11, 2009: Omnibus Appropriations Act, 2009 signed into law. Section 424 of Division 
E provides: "Not later than June 30, 2009, the Administrator of the Environmental Protection 
Agency shall reconsider, and confirm or reverse, the decision to deny the request of the State of 
California to regulate greenhouse gas emissions from new motor vehicles." 

April 6, 2009: Written comment period closed on CARB's Request for Reconsideration. 

April 28, 2009: Briefing/or the Office of Transportation and Air Quality (OTAQ) Director 
Margo Oge Regarding CARB's Request/or Reconsideration. 

• Provided an overview of the comments received during the public hearing and written 
comment period, along with staff analysis. 

May 15, 2009: Briefing/or Lisa Heinzerling regarding CARB's Request/or Reconsideration. 
• Provided an overview of the comments received during the public hearing and written 

comment period, along with staff analysis. 

May 20, 2009: Briefing/or Lisa Heinzerling regarding CARB's Request/or Reconsideration. 
• A continuation of the May 15, 2009 briefing. 

June 4, 2009: Briefing/or Administrator Jackson regarding CARB's Request/or 
Reconsideration. 

• Provided an overview of the comments received during the public hearing and written 
comment period, along with staff analysis. 

June 15, 2009: Briefing Assistant Administrator for the Office of Air and Radiation Gina 
McCarthy regarding CARB's Request/or Reconsideration. 

• Provided an overview of the comments received during the public hearing and written 
comment period, along with staff analysis. 

June 30, 2009: Administrator Jackson signs the EPA's waiver of preemption under CAA 
Section 209 for CARB's model year 2009 and later motor vehicle GHG standards. 

July 8, 2009: Federal Register publication of the EPA's waiver of preemption under CAA 
Section 209 for CARB's model year 2009 and later motor vehicle GHG standards. 74 Fed. Reg. 
32744. 
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Enclosure 3 - Item 2.i 

Summary of Timeline Relating to EPA's Development of Aggregate Cost Estimates in 
Connection with Proposed Model Year 2017-2025 Light-Duty Vehicle Greenhouse Gas 

Emissions Standards 

Attached are eleven EPA briefings regarding evolving estimates of the potential aggregate costs 
produced in connection with the development of a proposed light duty vehicle greenhouse gas 
emissions program for model years 20I 7-2025. The proposed program was developed over a 
significant period, culminating in the issuance, in November 2011, of a proposed rule on which 
the EPA currently has conducted public hearings and is taking written comment. The briefings 
are listed at the end of this narrative description. As explained below, these briefings correspond 

to key stages in the development, and communication to agency decision makers, of estimates of 

potential costs for the proposed program. 

These briefings contain information regarding estimated potential costs of potential future 
standards at either a per-manufacturer level, or at an industry-wide level. In order to develop cost 
estimates at these aggregated levels, EPA technical staff began by estimating costs and 
greenhouse gas effectiveness for individual technologies, such as for a specific type of vehicle 
transmission, or a specific engine technology. Cost estimates for individual technologies are 

described in several assessment documents developed by EPA and NHTSA over the past few 

years, including the Final Joint Technical Support Document for the 2012-2016 joint rulemaking, 
the Interim Joint Technical Assessment Report (also co-authored by the California Air Resources 

Board), and the Draft Joint Technical Support Document for the 2017-2025 Joint Notice of 
Proposed Rulemaking. 

Following issuance of the Presidential Memorandum to EPA and DOT in May of2010, EPA, 

NHTSA and CARB technical staff began meeting on a routine basis in order to perform the 
technical work needed to develop the Draft Interim Joint Technical Assessment Report (TAR) 

which was published in September 2010. The first two of the briefings (#1 and #2) included 
with this submission present the EPA staff's cost estimates that were used to brief EPA, CARB, 
and NHTSA management on the status of the cost estimates being developed by the three 
agencies' technical staffs for the TAR. The development of the TAR included extensive 
dialogue between and data collection by EPA, CARB, and NHTSA, and included many meetings 
between the three agencies, as well as individual meetings with a range of stakeholders, 
including auto manufacturers and suppliers. Examples of these meetings can be seen in the 
December I 6, 20 I I, EPA submission to the Committee which lists those meetings that included 
representatives from CARB. The December I6, 2011, submission lists more than 80 meetings 
which occurred among the three agencies or with external stakeholders. 
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At the publication of the TAR and the accompanying Joint Notice of Intent (N 0 I), the EPA and 
NHTSA requested public comment on those documents. In addition to written comments from a 
range of stakeholders, the EPA, CARB and NHTSA met with a number of stakeholders, almost 

always on an individual basis, in order to hear their input on the TAR and NOL The information 
received by the agencies on the TAR and NOI during October - November 2010 was 
summarized in the December 2010 Supplemental Joint NOL Examples of the stakeholder 
meetings can be seen in the December 16, 2011, EPA submission to the Committee which 
identified meetings in which the EPA participated that also included CARB. These include 
meetings held on October 18, 2010; October 19, 2010; October 20, 2010; October 25, 2010; 
October 26, 2010; October 27, 2010; October 28, 2010; and October 29, 2010. 

Following the Supplemental Joint NOI, the EPA, CARB and NHTSA continued to meet with a 

range of stakeholders, both to receive additional input and review of the TAR and NOI as well as 
to gather additional technical information to be considered in the development of the EPA and 
NHTSA Joint Notice of Proposed Rulemaking (NPRM). In addition, as discussed in the 
September TAR and NOI, and the December 2010 Supplemental NOI, the EPA and CARB had 
on-going technical contracts regarding the cost, feasibility, and effectiveness of several advanced 

vehicle technologies, which provided data for consideration for the NPRM. 

From December 2010 to May 2011 the EPA, NHTSA and CARB technical staff gathered, 

reviewed and analyzed a very large amount of technical information which was necessary for the 
technical underpinnings of the analysis for the EPA and NHTSA NPRM. As discussed above, 
this included meetings with external contractors providing technical input to the agencies on 
technology costs and feasibility. Examples of these meetings involving external contractors can 
be seen in the December 16, 2011 EPA submission to the Committee which detailed the 
meetings EPA participated in that also included CARB. These include the meetings on 
December 16, 2010; January 13, 2011; February 16, 2011; April 7, 2011, and May 5, 2011. 

This time was also spent by the technical staff considering and discussing the available 
information - including the review and analysis by the EPA, CARB, and NHTSA technical staff 
of a broad range of technical information. This information was considered and discussed by the 
three agencies' staffs at a series of technical meetings in this time frame. Examples of these 
technical meetings can be seen in the December 16, 2011 EPA submission to the Committee 
which detailed the meetings EPA participated in that also included CARB. These include the 
meetings held on January 20, 2011; February 3, 2011; February 9, 2011; February 10, 2011; 
February 14, 2011; March 3, 2011; March 7, 2011; March 9, 2011; March 10, 2011; March 20, 
2011; March 24, 2011; and March 25, 2011. 

EPA staff and management, often with representatives from NHTSA and CARB, also met with a 
number of automotive industry technology suppliers individually in this time frame to gather 
addition information on specific technologies cost and feasibility. Examples of these technical 
meetings can be seen in the December 16, 2011 EPA submission to the Committee which 

2 



detailed the meetings the EPA participated in that also included CARB. These include the 
meetings held on January 24, 2011; January 26, 2011; January 31, 2011; and February 3, 2011. 

The EPA staff and management, often with representatives from NHTSA and CARB, also met 

one-on-one with a number of automotive companies in this time frame to gather addition 
information on a range of topics, including information on specific technologies cost and 
feasibility. Examples of these technical meetings can be seen in the December 16, 2011 EPA 
submission to the Committee which detailed the meetings EPA participated in that also included 
CARB. These include the meetings held on March 25, 2011; April 27, 2011; May 2, 2011; May 
3, 2011; and May 12, 2011. 

Much of the work performed by the EPA staff during this period of time can be seen in the Draft 

Joint Technical Support Document (Draft TSD) published as part of the 2017-2025 Joint Notice 
of Proposed Rulemaking. That document, nearly 500 pages long, contains much of the 
underlying technical information which enabled the EPA (and NHTSA) to perform the cost and 
other impacts assessment presented in the Joint NPRM for the 2017-2025 proposed standards. 
The Draft TSD does not present a cost assessment of any particular standard - rather, it contains 
many of the inputs developed by EPA and NHTSA in order to perform an assessment of the 
costs and other impacts of potential standards. The draft TSD includes information on the cost, 

C02 effectiveness, production readiness, implementation rates and other information on a very 

large number of vehicle technologies. In addition, the EPA technical staff, working in many 
cases with NHTSA and/or CARB technical staff, also developed the necessary technical 
information to enable the EPA to model potential ranges of stringency for future standards, 
including but not limited to information on the future price of gasoline fuel, diesel fuel, and 
electricity; projections of the population and distribution of the future light-duty vehicle fleet, 
and other technical data to support our assessment for the EPA and NHTSA NPRM. It was not 

until the May 2011 time frame that the EPA technical staff was able to assemble this detailed 

range of technical information and allow the EPA staff to perform modeling projections of a 
range of potential future stringencies and the costs of those various levels of stringency, such that 
the EPA staff was in a position to perform updated cost assessments, improving upon the 
modeling projections performed for the September 2010 Interim Joint Technical Assessment 
Report. 

The briefing documents identified below as #3-7 and included with this submission show a range 
of cost projections from the results of the EPA technical staffs cost estimates (and other 
information) which resulted from the technical collaboration with the NHTSA and CARB 
technical staff up through approximately May 2011. 

The briefing documents identified as # 8, 9, and 10 and included with this submission correspond 
to briefings for two senior managers, Margo Oge and for Gina McCarthy, respectively (#8 and 
9), and for the EPA Administrator (#10). These briefings were provided after the publication of 
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the August 2011 Supplemental Joint Notice of Intent. These briefings reflect a number of 
updates to the EPA' s cost estimates which occurred during July through August of 2011. 

The briefing document identified as #11 and included with this submission corresponds to a 
briefing for the EPA Administrator which occurred shortly before the release of the Joint NPRM 
for the 2017-2025 proposed standards. 

1. July 26, 2010- EPA briefing for Margo Oge (EPA), Ron Medford (NHTSA), and Tom 
Cackette (CARB) regarding the development of the Draft Joint Interim Technical 
Assessment Report (TAR) and initial cost estimates for the TAR 

2. July 30, 2010- EPA briefing for Gina McCarthy (EPA) regarding the development of the 
Draft Joint Interim Technical Assessment Report (TAR) and initial cost estimates for the 
TAR 

3. June 2, 2011 - EPA briefing for Margo Oge (EPA) regarding draft potential cost 
estimates for the 2017-2025 GHG proposal. 

4. June 7, 2011 -EPA briefing for Gina McCarthy (EPA) regarding draft potential cost 
estimates for the 2017-2025 GHG proposal. 

5. June 7, 2011 -EPA briefing for Margo Oge (EPA), Ron Medford (NHTSA), and Tom 
Cackette (CARB) regarding draft potential cost estimates for the 2017-2025 GHG 
proposal. 

6. June 10, 2011 - EPA briefing for representatives from the Executive Office of the 
President, including the Domestic Policy Council, the National Economic Council, the 
Office of Management and Budget and the Council on Environmental Quality, regarding 
draft potential cost estimates for the 2017-2025 GHG proposal. 

7. June 14, 2011 - EPA briefing for representatives from the Executive Office of the 
President, including the Domestic Policy Council, the National Economic Council, the 
Office of Management and Budget and the Council on Environmental Quality, regarding 
draft potential cost estimates for the 2017-2025 GHG proposal. 

8. September 2011 - EPA briefing for Margo Oge, Director of the Office of Transportation 
and Air Quality, in preparation for a briefing for EPA Administrator Jackson regarding 
the draft proposed 2017-2025 GHG standards, including draft cost estimate information. 1 

1 The briefings identified as #s 8 and 9 used a draft briefing document for Administrator Jackson 
to brief Ms. Oge and Ms. McCarthy. These briefing papers indicate the briefing date for the 
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9. September 2011 - an EPA briefing for Gina McCarthy, Director of the Office of Air and 

Radiation, in preparation for a briefing for EPA Administrator Jackson regarding the 

draft proposed 2017-2025 GHG standards, including draft cost estimate information. 

10. September 12, 2011 - an EPA briefing for EPA Administrator Jackson regarding the 

draft proposed 2017-2025 GHG standards, including draft cost estimate information. 

11. November 14, 2011 - an EPA briefing for EPA Administrator Jackson regarding the 

proposed 2017-2025 GHG standards, including cost estimates. 

Administrator as September 14, 2011, but the EPA' s understanding is that the briefing date was 
changed and actual! y occurred (as indicated on the briefing paper in # 10) on September 12. 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, D.C. 20460 

The Honorable Darrell Issa 
Chairman 

MAR 2 2 2012 

Committee on Oversight and Government Reform 
U.S. House of Representatives 
Washington, DC 20515 

Dear Mr. Chairman: 

OFFICE OF CONGRESSIONAL ANO 
INTERGOVERNMENTAL RELATIONS 

This is in further response to your letters of September 30 and November 18, 2011, in which you 
requested detailed information and numerous documents regarding the Environmental Protection 
Agency's regulations of greenhouse gas emissions from light-, medium- and heavy-duty 
vehicles. 

We have had extensive discussions with your staff with regard to the scope of your request and 
how best to sequence the EPA's response. In letters dated October 11, November 1, and 
December 16, 2011, the EPA provided information and detailed responses to the questions you 
asked in your letters. And, on February 9, 2012, we provided additional information as well as 
numerous documents responsive to your request. 

At this time, consistent with the discussions we have had with your staff, we are providing, on 
the enclosed CD, an additional set of documents. These documents are responsive to item 2.a of 
your request of November 18, 2011, and consist of communications between EPA personnel and 
auto manufacturers and between EPA personnel and California Air Resources Board (CARB) 
personnel, that refer or relate to the development of the proposed 2017-2025 standards for light 
duty vehicles, during the period from the beginning of June 2011 to the President's 
announcement, on July 29, 2011, of the 2017-2025 program for vehicle emission and fuel 
economy standards. As EPA staff has discussed with your staff, the EPA continues to process a 
number of additional documents falling into this same category. 

Please note that the EPA has identified confidentiality interests in a small number of the enclosed 
documents because they include material reflecting agency deliberations. We recognize the 
importance of the Committee's oversight functions, but we remain concerned about further 
disclosure of this information for a number of reasons. First, because these documents reveal 
deliberative information of the Agency, the EPA is concerned about the chilling effect that 
would occur if Agency employees believed their frank and honest opinions and analysis were to 
be disclosed in a broad setting. In addition, further disclosure could result in misunderstanding or 
misrepresentation of the purposes and rationale for the relevant EPA actions. These documents 
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are pre-decisional and may not reflect the Agency's full and complete thinking on the relevant 
matters, which are provided in the final, public documents setting forth the relevant agency 
actions. 

In order to identify the documents in which the EPA has a confidentiality interest, we have added 
a watermark to these documents that reads "D~Jiberativepq9ument of the U.S. Environmental 
Protection Agency; Disclosure Authorized Only'to Congress for Oversight Purposes." Through 
this accommodation, the EPA does not waive any confidentiality interests in these documents or 
similar documents in other circumstances. The EPA respectfully requests the Committee and 
staff protect the documents and the information contained in them from further dissemination. 
Should the Committee determine that its legislative mandate requires further distribution of this 
information outside the Committee, we request that such need first be discussed with the Agency 
to help ensure the EPA's confidentiality interests are protected to the fullest extent possible. You 
will also note that a small number of the documents contain redactions of non-substantive 
material, such as conference codes or personal email addresses. 

The EPA continues to work diligently to respond to other pending elements of your request, and 
has devoted considerable resources to that end. We will continue to work with your staff on the 
process and timing for further production of responsive documents. 

If you have further questions regarding this letter, please contact me or have your staff call Tom 
Dickerson in my office at (202) 564-3638. 

Enclosure 

cc: The Honorable Elijah Cummings 
Ranking Member 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. 20460 

The Honorable Henry Waxman 
Chairman 
Committee on Oversight and Government Reform 
U.S. House of Representatives 
Washington, D.C. 20515 

Dear Mr. Chairman: 

IE 1221>7 
OFFICE OF CONGRESSIONAL AND 
INTERGOVERNMENTAL RELATIONS 

I am writing in response to your letters of November 26, 2007, in which you request 
additional information to follow up on Mr. Benjamin Grumbles' testimony before an 
October 31, 2007, House Committee on Oversight and Government Reform hearing regarding the 
injection of diesel fuel into natural gas wells as a hydraulic fracturing fluid. 

EPA respects your role as Chairman and is committed to providing the Committee with 
information necessary to satisfy its oversight activities to the greatest extent possible, consistent· 
with Constitutional and statutory obligations. We are working diligently to ascertain additional 
information requested in your letters and will respond as expeditiously as possible. 

Thank you again for your letter. If you have any questions, please contact me or your staff 
may contact Christina J. Moody of my staff at (202) 564-0260. 

Sincerely,. 

cc: Tom Davis 
Ranking Minority Member 

Internet Address (URL) • http://www.epa.gov 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, D.C. 20460 

The Honorable Henry A. Waxman 
Chairman 

JAN 1 1 2008 

Committee on Oversight and Government Reform 
United States House of Representatives 
Washington, DC 20515 

Dear Chairman Waxman: 

OFFICE OF 
WATER 

Thank you for your letters of November 26, 2007 including questions on my October 31, 
2007 testimony regarding the Environmental Protection Agency's (EPA) programs and activities to 
protect public health and the environment, as they relate to the oil and gas sector. Specifically, you 
were interested in EPA actions to ensure that hydraulic fracturing activities do not endanger 
underground sources of drinking water (USDWs). EPA shares your goal of ensuring protection of 
ground water that could be used as a source of drinking water, and works closely with our state 
partners to implement the Underground Injection Control (UIC) program to protect such waters. 

Your first letter expressed concerns about the Memorandum of Agreement (MOA) that 
EPA entered into with major hydraulic fracturing service companies. The MOA, "Elimination of 
Diesel Fuel in Hydraulic Fracturing Fluids Injected into Underground Sources of Drinking Water 
During Hydraulic Fracturing of Goa/bed Methane Wells," which was signed on December 12, 2003, 
represented a significant step in EPA's efforts to ensure protection of USDWs. In conducting a 
study of the practice of hydraulic fracturing of coalbed methane wells, EPA observed that 
companies sometimes used diesel fuel, which contains benzene, tolulene, ethylbenzene and 
xylene, each of which is regulated as a drinking water contaminant under the Safe Drinking Water 
Act (SOWA). At the urging of EPA, the companies of BJ Services Company, Halliburton Energy 
Services, Inc., and Schlumberger Technology Corp., which accounted for most of the work in this 
area, voluntarily agreed to eliminate the use of diesel fuel in hydraulic fracturing fluids injected into 
coalbed methane production wells in USDWs. 

EPA believes that the MOA will ensure that the companies do not use diesel fuel for 
hydraulic fracturing in coalbed methane production wells in USDWs and that, pursuant to the MOA, 
where necessary, they are substituting other fluids that will not endanger USDWs. The MOA 
included a provision for the companies to notify EPA within 30 days after a decision to resume use 
of diesel fuel in their operations. EPA has received no such notice from the companies since the 
MOA was signed. Further, although there is no requirement in the MOA for regular notification, the 
service companies have communicated to EPA that they are continuing to meet the terms of the 
MOA (see attached letters). The Agency will continue to contact the companies periodically to 
monitor their implementation of the MOA. 
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An enclosure to this letter includes detailed responses to the questions you raised in your 
second letter of November 26, 2007, which focused on EPA's knowledge of hydraulic fracturing 
fluids. EPA did evaluate information about hydraulic fracturing fluids in completing the June 2004 
report "Evaluation of Impacts to Underground Sources of Drinking Water by Hydraulic Fracturing of 
Goa/bed Methane Reservoirs'. However, EPA does not maintain an inventory of hydraulic 
fracturing fluids used in coalbed methane development. Additionally, because Congress has 
exempted hydraulic fracturing and its associated fluids (other than diesel fuel), from the definition of 
"underground injection," the Agency has no plans for initiating collection of such an inventory. 

In administering the UIC Program, EPA believes that it is sound policy to focus attention on 
those wells that may pose the greatest risk to USDWs. EPA initiated the study investigating 
hydraulic fracturing for coalbed methane gas because those wells are generally shallow and closer 
to USDWs than are wells used for conventional oil and gas production. The 2004 report concluded 
that the potential threat to USDWs posed by hydraulic fracturing of coalbed methane wells is low. 

Our focus for the past several years has been on reducing risks from shallow Class V wells 
that have been identified as a high risk to USDWs, such as motor vehicle disposal wells and large
capacity cesspools. At this time, the Agency is also focusing significant attention on ensuring that 
the long term storage of carbon dioxide through underground injection does not endanger 
underground sources of drinking water. The program is currently developing national regulations 
for such injection that will be proposed in the summer of 2008. These two efforts are currently 
EPA's highest priorities in the UIC program. 

EPA remains committed to protecting USDWs and, by extension, public health. Again, 
thank you for your letter. If you have further questions, please contact me or your staff may call 
Christina Moody, in EPA's Office of Congressional and Intergovernmental Relations, at 
202-564-0260. 

Enclosure 

Benjamin H. Grumbles 
Assistant Administrator 
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Enclosure 
EPA Response to Specific Questions Regarding Hydraulic Fracturing 

1. During your testimony, you stated that you were unaware of whether the EPA 
maintains an inventory of hydraulic fracturing fluids, and the chemicals used 
therein that are injected into underground sources of drinking water. Does EPA 
maintain such an inventory? If so, please provide this inventory to the 
Committee. 

EPA does not maintain an inventory of hydraulic fracturing fluids. In Chapter 4 of 
EPA's June 2004 study "Evaluation of Impacts to Underground Sources of Drinking 
Water by Hydraulic Fracturing of Goa/bed Methane Reservoirs," (at 
http://www.epa.gov/safewater/u ic/wells_coalbedmethanestudy .html) we described the 
range of fluids and fluid additives commonly used in hydraulic fracturing for coalbed 
methane reservoirs. As noted on page 4-3 of the report, material safety data sheets 
(MSDSs) supplied by the companies conducting such hydraulic fracturing were the 
source of information for a summary provided in Table 4-1 (attached). The fluids and 
additives listed in the table represent the pure products, not the diluted mixtures 
injected at specific sites which may differ to respond to local conditions (e.g., geology, 
stratigraphy, depth). EPA reviewed a number of data sheets and noted that many of 
them are different, thus containing many different lists of fluids and additives. Thus, in 
the final report, the Agency concluded that it could not say whether one specific 
chemical, or chemicals, is/are present at every hydraylic fracturing operation. 

The best sources of information on hydraulic fracturing fluid components and mixtures 
are the companies conducting hydraulic fracturing of coalbed methane wells. We 
understand that you have asked the major companies for these sheets in a separate 
communication. We are not aware of additional information in any database or other 
inventory. 

2. Does EPA have a basis for assuring Congress and the public that underground 
sources of drinking water are not contaminated by hydraulic fracturing fluids, 
and the chemicals contained therein? If so, what is that basis? 

The Agency stands by the 2004 study which concluded that the potential threat to 
USDWs posed by hydraulic fracturing of coalbed methane wells is low. EPA worked to 
ensure that the study was carried out in a comprehensive and transparent fashion. 
During the course of the study, EPA could not identify any confirmed cases where 
drinking water was contaminated by hydraulic fracturing fluids associated with coalbed 
methane production. EPA did identify a potential risk to USDWs through the use of 
diesel fuel as a constituent of fracturing fluids where coalbeds are co-located with a 
USDW. As noted in our response letter, we addressed that potential risk by 
developing the December 2003 MOA in which the three companies whose activities 
represent the bulk of the market for coalbed methane wells agreed to eliminate diesel 
fuel in hydraulic fracturing fluids injected into coalbed methane production wells in 
USDWs. 
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It should be noted that, irrespective of the statutory exclusion enacted by the 2005 
Energy Policy Act, the Administrator retains the authority under the SOWA section 
1431 to take appropriate action to protect public health from any imminent and 
substantial endangerment caused by hydraulic fracturing. 

3. What is the total volume on an annual basis of hydraulic fracturing fluids that 
are injected into underground sources of drinking water? 

EPA does not have precise, current information about the total volume of hydraulic 
fracturing fluids that are injected into underground sources of drinking water, but based 
on our 2004 study of hydraulic fracturing into shallow coalbed methane wells, EPA 
does not believe that such fracturing is likely to endanger underground sources of 
drinking water. 

Our 2004 study described several estimates of volumes used in the practice (see pp. 
3· 1 O and 3· 11 ). For example, the study notes that some literature indicates that 
coalbed fracture treatments use from 50,000 to 350,000 gallons of various stimulation 
and fracturing fluids, and from 75,000 to 320,000 pounds of sand as proppant 
(Holditch et al., 1988, 1989; Jeu et al., 1988; Hinkel et al., 1991; Holditch, 1993; 
Palmer et al., 1991b, 1993a, 1993b). More typical injection volumes, based on 
average injection volume data provided by Halliburton for six coalbed methane 
locations indicated a maximum average injection volume of 150,000 gallons per well 
and a median average injection volume of 57,500 gallons per well (Halliburton Inc., 
2003}. 

4. Does EPA have a basis for assuring Congress and the public that hydraulic 
fracturing fluids that are inje.cted into underground sources of drinking water do 
not contain BTEX chemicals? If so, what is that basis? 

EPA believes that the signatories to the 2003 MOA are meeting the terms of the 
agreement and are not using diesel fuel in hydraulic fracturing fluids injected into 
coalbed methane wells in USDWs. One of the conditions of the MOA is that the 
companies will notify the Assistant Administrator for the Office of Water within 30 days 
after any decision to re-institute the use of diesel fuel additives in hydraulic fracturing 
fluids injected into USDWs for coalbed methane production. To date, none of the 
signatories has contacted EPA to inform the Agency of such a fact. Although not a 
requirement of the MOA, the Agency has periodically sought, and received, 
confirmation from the companies that they are still abiding by the terms of the MOA. 
Copies of this correspondence are attached to this response. 

5. In 2003, the EPA entered into a voluntary Memorandum of Agreement (MOA) 
with BJ Servic~s Co., Halliburton Energy Services, Inc., and Schlumberger 
Technology Corp., to "eliminate diesel fuel in hydraulic fracturing fluids injected 
into coalbed methane (CBM) production wells in underground sources of 
drinking water." At the time EPA stated that these companies conducted 95% of 
hydraulic fracturing activities that occur in the United States. What is the 
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current percentage of activities that they conduct? What assurances can EPA 
provide that no other companies are injecting diesel fuel into underground 
sources of drinking water? 

At the time EPA entered in the MOA with the companies, our understanding from them 
was that they represented 95% of the hydraulic fracturing market for coalbed methane 
wells. We understand that other companies have entered the market. However, we 
do not have any new estimates from the major companies of changes in their share of 
the hydraulic fracturing market for coalbed methane wells, nor do we have any other 
specific methodology for estimating market share independently. The Ground Water 
Protection Council (GWPC) has developed a report identifying companies with 
hydraulic fracturing services. The September 2004 report, entitled "Oilfield Service 
Companies Providing Acidizing, Fracturing & Stimulation Services in the United 
States'' provides some of the names of the companies, by State, that do hydraulic 
fracturing for all oil field operations, which is a much larger market than those doing 
such hydraulic fracturing solely for coalbed methane production While the three major 
companies who signed the MOA have not been using diesel since signing the MOA, 
we do not know if the other companies are similarly not using diesel fuel. We 
understand that the Ground Water Protection Council is following up with state oil and 
gas agencies to determine if they are aware of any companies that are using diesel 
fuel in coalbed methane operations. 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. 20460 

f«JV 2 2 1111 
OFFICE OF CONGRESSIONAL 

ANO INTERGOVERNMENTAL RELATIONS 

The Honorable Darrell Issa 
Chairman 
Committee on Oversight and Government Reform 
2157 Rayburn House Office Building 
Washington, D.C. 20515 

Dear Congressman Issa: 

Thank you for your questions of September 7, 2011 regarding Acting Assistant Administrato'r 
Nancy Stoner's testimony at the July 14, 2011 hearing before the Subcommittee on regulatory 
Affairs, Stimulus Oversight and Government Spending of the Committee on Oversight and 
Government Reform. The U.S. Environmental Protection Agency appreciates the opportunity to 
respond to your questions. Please find enclosed Ms. Stoner's responses. 

Again, thank you for your questions. If you have further questions, please contact me or your 
staff may call Denis Borum of my staff at (202) 564-4836. 

Si/1~ 
~~anesan 

Associate Administrator 

cc: The Honorable Dennis J. Kucinich, Ranking Minority Member, 
Subcommittee on Regulatory Affairs, Stimulus Oversight and Government Spending 
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Questions for the Record from the July 14, 2011 Hearing 
Committee on Oversight and Government Reform 

Subcommittee on Regulatory Affairs, Stimulus Oversight and Government Spending 

Questions for Ms. Nancy Stoner 
Acting Assistant Administrator for Water 

United States Environmental Protection Agency 
from Rep. Dennis Kucinich, Ranking Minority Member 

Question 1. At the hearing on July 181
, the majority introduced a September 30, 2009, 

letter from Robert D. Peterson, District Engineer for the United States Army Corps of 
Engineers (the Corps) to the Acting Regional Administrator of EPA regarding EPA's 
request to review the Mingo Logan Coal Company's Section 404 Clean Water Act permit 
for discharges of mine waste into surrounding waters from Spruce No. 1 Mine. In the 
letter, the Army Corps stated that they did not believe there was new information that 
merited reviewing its decision on the Spruce No. 1 Mine permit. What new information did 
EPA have that compelled the Agency to pursue its 404c action? 

Response: The letter sent by U.S. Anny Corps of Engineers (COE) District Engineer Colonel 
Robert D. Peterson on September 30, 2009 was sent in response to a September 3, 2009 letter 
(see attached) sent by EPA Acting Regional Administrator William C. Early to Colonel Peterson 
expressing EPA's beliefthat reevaluation of the circumstances and conditions of the Spruce No. 
1 Mine permit would be in the public interest. In that letter, EPA cited research and data 
pertaining to the downstream degradation of water quality and the project's potential cumulative 
impacts within the Coal River Watershed that EPA believed were directly relevant to 
determining whether the project was consistent with the Clean Water Act. The letter written by 
Acting RA Early lists 20 peer-reviewed articles, scientific reports, and datasets in support of the 
EPA's request. That said, the Corps' September 30, 2009 letter did conclude that there were no 
factors that compelled the District Engineer to suspend, modify, or revoke the permit. 

As a result of the EPA's continued concerns regarding the environmental impacts of the Spruce 
No. 1 Mine, and in light of these data, the EPA believed that the project warranted further 
investigation pursuant to Clean Water Act Section 404(c). The EPA's Section 404(c) analysis 
included a careful review of additional data and information, including peer-reviewed scientific 
studies of the ecoregion, that had become available since permit issuance. The peer-reviewed 
literature now reflects a growing consensus of the importance of headwater streams, that is: a 
growing concern about the adverse ecological effects of mountaintop mining, specifically with 
regard to the effects of elevated levels of total dissolved solids and selenium discharged by 
mining operations on downstream aquatic ecosystems; and a concern that impacted streams 
cannot be easily recreated or replaced. These scientific advances provided evidence that the 
EPA's long-standing concerns about the Spruce No. 1 project were well-founded. The EPA's 
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Final Determination relies upon a body of science that was not fully developed in 2006. Since 
2006, the scientific understanding of the types of effects that will occur as a result of 
construction· of the Spruce No. 1 Mine as authorized has significantly increased and informed the 
EPA's action. Notably, Appendix 7 of the EPA's Final Determination on the Spruce No. 1 Mine 
includes more than 100 references that were not available at the time of permit issuance. 

The EPA also included a detailed response to the conclusions contained in the Corps' September 
30, 2009 letter as part of Appendix 6 of the Final Determination. This response is available at 
http:! /water .epa. gov /lawsregs/ guidance/ cwa/ dredgdis/spruce.cfm (see response # 11 A). 

Question 2. The same letter also stated that the West Virginia Department of 
Environmental Protection "advised the District that Spruce No. 2 Mine is currently in 
compliance with their existing authorizations for the mine." Please clarify the basis of the 
EPA's Final Determination in light of the lack of violations identified in the Corps' letter. 
Please explain whether the subject of the Final Determination was future mining planned 
for a new location, and whether the basis for the Final Determination concerned 
environmental consequences of that future mining, rather than operations already in 
existence. Please also explain if the Final Determination under 404( c) actually stopped any 
currently ongoing mining activity. 

Response: The EPA's Final Determination concluded that unacceptable adverse effects to 
wildlife would occur as a result of discharges that had been authorized but had not yet occurred 
to two streams and their tributaries on the project site, Pigeonroost Branch and Oldhouse Branch. 
This conclusion was based on two types of unacceptable adverse effects: 

• Direct Effects: The EPA concluded that the project would bury 6.6 miles of some of the 
last remaining high quality streams and riparian areas within the Coal River watershed. 
These streams contain important wildlife communities and habitat and they rank very 
high in comparison to other streams in West Virginia and in Central Appalachia. 
Including their riparian areas, the streams within the Spruce No. 1 Mine area provide 
important habitat for over 40 species of amphibians and reptiles, four species of crayfish, 
and five species of fish, as well as numerous birds, bats, and other mammals. The EPA 
concluded that the filling of these streams in connection with the Spruce No. 1 Mine 
would have eliminated the entire suite of important physical, chemical and biological 
functions provided by these streams and would have resulted in the loss of salamander, 
fish, and other wildlife populations that depend on that habitat for survival. 

• Downstream Effects: The EPA concluded that the filling of Pigeonroost Branch, 
Oldhouse Branch, and their tributaries would have also resulted in unacceptable adverse 
effects on wildlife by increasing levels of pollution to downstream waters, where over 25 
different species of fish are found. Full construction of the Spruce No. 1 Mine would 
bury streams on site beneath tons of excess overburden material that would leach 
pollutants, particularly total dissolved solids and selenium, into downstream waters and 
adversely impact the wildlife communities that live in or utilize these streams. EPA 
concluded that the predicted loss of food sources caused by these increased pollution 
levels, as well as additional exposure to selenium would have caused adverse effects to 
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fish species found in Spruce Fork as well as amphibians, reptiles, crayfish, and bird 
species that depend on downstream waters for food or habitat. 

A third stream, Seng Camp Creek, has been used for the placement of excess overburden 
material since mine operations began in 2007 under an agreement between the mining company 
and environmental groups that had filed a legal challenge to the project. West Virginia DEP's 
reference to an absence of violations refers to the ongoing mining activities within the Seng 
Camp Creek watershed. The EPA's Final Determination and supporting analyses did not 
withdraw specification of Seng Camp Creek as a disposal site and, therefore, did not stop 
ongoing mining activities in that watershed. The EPA, however, did consider data, such as 
discharge monitoring reports derived from Mingo Logan's ongoing mining activities in the Seng 
Camp Creek watershed as evidence of the types of likely impacts associated with similar 
discharges, were they to occur in the adjacent Pigeonroost Branch and Oldhouse Branch 
watersheds. For example, discharge monitoring reports from the Seng Camp Creek watershed 
confirmed that mining activities in the Spruce No. 1 mine were likely to disturb selenium
bearing strata. Because the NPDES permit did not include limits for selenium at the outfalls in 
question, there was no permit violation. Nevertheless, the information regarding selenium levels 
is relevant to the EPA's Final Determination. 

The basis for the EPA' s decision, as noted above, was that discharges associated with the Spruce 
No. 1 Mine would result in unacceptable adverse effects to wildlife. The Clean Water Act does 
not require the EPA to determine that violations of applicable state authorizations, such as 
NPDES permits, SMCRA permits, and state water quality standards, have occurred in order to 
take action pursuant to Section 404(c) of the Clean Water Act. The EPA made clear in the Final 
Determination, and its responses to comments, that the EPA's finding of unacceptable adverse 
effects does not depend upon a finding of violation of state or federal water quality standards. 

The action does not affect mining activities that have already commenced in the Seng Camp 
Creek Watershed, which may continue. The permit withdrawal affects only proposed future 
mining-related discharges into Pigeonroost Branch and Oldhouse Branch, which have not yet 
occurred. Mining activities outside the Seng Camp Creek watershed may be conducted pursuant 
to appropriate Federal or State authorization as long as they do not involve a disposal of dredged 
or fill material to the Pigeonroost Branch, Oldhouse Branch, or their tributaries. Any such future 
activities that relied exclusively on upload disposal sites and did not mine through or otherwise 
involve a discharge to waters of the US would not be affected by EP A's Final Determination. 

Question 3. The letter also stated that EPA incorrectly identified the location of Seng 
Camp as an impaired water. Please provide a written explanation clarifying this statement 
and explain what effect, if any, this had on EPA's 404(c) action. 

Response: Acting Regional Administrator Early's September 3, 2009 letter to Colonel Peterson 
indicated that Seng Camp Creek was listed on West Virginia's 2008 Clean Water Act Section 
303(d) list of impaired streams. West Virginia DEP was correct that this impairment was a result 
of elevated levels of iron and not as a result of impaired biology. 

pg.3 



Within footnote 14 in the EPA's September 24, 2010 Recommended Determination on the 
Spruce No. I Mine, the EPA made a typographical error, referring to "Seng Creek" as "Seng 
Camp Creek." This footnote summarizes the results of a West Virginia DEP study on selenium 
and fish tissue and highlights the water column and fish tissue selenium concentrations measured 
in two creeks not on the Spruce No. I site, Beech Creek and Seng Creek. These data were cited 
as support for the EPA' s concerns that discharges associated with the Spruce No. I Mine would 
be likely to lead to elevated levels of selenium in water and therefore to harmful levels of 
selenium in fish tissue. It is clear from the context of footnote 14 that the reference EPA 
intended was to Seng Creek, not Seng Camp Creek. This error was corrected in the Final 
Determination. 

The impairment status of Seng Camp Creek was not part of the basis for the EPA' s final 
determination. 
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UNITED STA TES ENVIRONMENT AL PROTECTION AGENCY 

WASHINGTON. O.C. 20460 

The Honorable Darrell Issa 
Chairman 

DEC 2 3 201' 

House Committee on Oversight and Government Reform 
2157 Rayburn House Office Building 
Washington, DC 20515-6143 

Dear Chairman Issa: 

OFFICE OF CONGHESSIONAL ANO 
IN1ERGOVERNMENTAL HELAflUNS 

Thank you for your letter of November 21, 2011, to U.S. Environmental Protection Agency 
(EPA) Administrator Lisa P. Jackson regarding the EPA's recent proposal to collect certain 
information from concentrated animal feeding operations (CAFOs). I am pleased to respond on 
behalf of the Agency and am enclosing detailed responses to your questions. 

Your letter expresses concerns about the EPA decision making regarding the proposed CAFO 
information collection rule and related litigation. The EPA is committed to conducting its 
litigation activities (including settlement negotiations) and administering its programs in 
accordance with the highest legal and ethical standards and in the public interest. As detailed in 
the enclosed responses, the EPA 's actions in connection with the CAFO rulemaking are fully 
consistent with that commitment. 

As explained in greater detail in the enclosure, the recent CAFO proposal is consistent with the 
EPA's authorities under the Clean Water Act and would support programs to improve water 
quality in a sound and reasonable manner. CAFOs represent a significant source of pollutants, 
such as nitrogen, phosphorus, and pathogens, which when discharged into nearby water bodies 
can harm public health and the environment. The proposed rule would call for the collection of 
basic information that would support efforts to improve regulatory and permitting programs for 
CAFOs. Ultimately, more complete and accurate information will assist governments, regulated 
communities, interest groups and the public in making more informed decisions regarding how 
best to protect water quality. 

This rulemaking is still in the proposal stage, and the EPA has not committed to any final 
substantive outcome. The Agency published the notice of proposed rulemaking on October 21, 
2011, and has requested comment on two proposed options as well as alternative approaches to 
achieve its water-quality related objectives. The Agency will closely review and respond to 
stakeholders' views on the proposal in the coming months as it begins its final decision-making 
process. 
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Thank you for your interest in this important subject matter. If you have further questions, please 
contact me or have your staff contact Tom Dickerson in my office at (202) 564-3638. 

Enclosures 

Sind:jL 
Arvin Ganesan 
Associate Administrator 

Cc: The Honorable Elijah E. Cummings, Ranking Minority Member 
Committee on Oversight and Government Reform 



Responses to Questions in the November 21. 2011 Letter 

1. Provide a full and complete explanation of EPA's decision to enter into, and 
subsequently finalize, settlement negotiations with NRDC in National Pork Producers v. 
U.S. Environmental Protection Agency. Provide all documents and communications 
referring or relating to EPA's decision-making process to settle with NRDC in National 
Pork Producers v. U.S. Environmental Protection Agency. 

In November 2008, the EPA promulgated a rule revising the Clean Water Act (CWA) National 
Pollutant Discharge Elimination System (NPDES) regulations applicable to CAFOs in response 
to the decision in Waterkeeper Alliance, et al v. EPA, 399 F.3d 486 (2d Cir. 2005). 73 Fed. Reg. 
70,418 (Nov. 20, 2008). Environmental and agricultural groups filed court challenges to the 
2008 rule, which were consolidated in the U.S. Court of Appeals for the Fifth Circuit. In an 
effort to settle the litigation, the EPA reached out to all parties. The EPA met with agricultural 
petitioners to explore possible settlement. Unfortunately, the EPA and agricultural petitioners 
were unable to reach an agreement that would serve as the basis for a settlement. The EPA did 
reach settlement with the environmental petitioners (the Natural Resources Defense Council, 
Waterkeeper, and the Sierra Club). As explained below, the EPA's settlement with the 
environmental petitioners in this matter was reasonable and served the public interest. 

The settlement agreement the EPA reached committed the EPA to take two actions: (1) to 
publish a guidance document to assist permitting authorities in implementing the 2008 rule, 
specifically by explaining which CAFOs were now required to obtain permit coverage; and (2) to 
propose a rule that would require CAFOs to provide certain information to the EPA pursuant to 
CW A section 308, or explain in the proposal why the EPA was not proposing that information be 
submitted, and to take final action on the proposed rule by May 25, 2012. The settlement 
agreement does not commit the EPA to the substance of any final action on the rulemaking. It 
states that nothing in the agreement shall be construed to limit or modify the discretion accorded 
to the EPA by the CW A or by general principles of administrative law. 

The EPA decided to enter into the settlement agreement for several reasons. First, even if the 
EPA cannot settle claims with all parties, it is in the EPA's interest to reduce the issues to be 
addressed in litigation. Second, in deciding to pursue settlement, the EPA conducted a careful 
assessment of the risks and potential ramifications for the Agency and affected stakeholders of 
an adverse decision. If the EPA had lost on the claims articulated by environmental petitioners 
and the court had remanded the issues to the EPA, the Agency could have been required to 
evaluate potential establishment of more stringent regulatory requirements and to undertake 
further rulemaking in this area. 

In addition to the litigation advantages of settling, the actions the EPA agreed to take in the 
settlement agreement serve the public interest. The EPA committed to issue guidance that would 
assist CAFO owners/operators and states implementing the program to determine whether a 
CAFO is subject to the EPA 's permit requirements under the 2008 rule. This guidance was 
designed to provide clarity to producers and the public. 



Finally, the EPA viewed a potential information collection rule as useful to more effectively 
implement the CWA and the 2008 CAFO rule. Despite more than 35 years of regulating 
CAFOs, reports of water quality impacts from large animal feeding operations persist. In the 
context of a 2003 rulemaking related to CAFOs, the U.S. Department of Agriculture provided 
the EPA with estimates indicating that livestock operations where animals are confined produce 
more than 300 million tons of manure annually. 68 Fed. Reg. 7180. On the basis of that figure, 
the EPA estimated that animals raised in confinement generate more than three times the amount 
of raw waste than the amount of waste generated by humans in the Unites States and that CAFOs 
collectively produce 60 percent of all manure generated by farms that confine animals. Id. 

Pollutants from manure, litter, and process wastewater can adversely affect human health and the 
environment. Whether from poultry, cattle, or swine, manure, litter and process wastewater 
contains substantial amounts of nutrients (nitrogen, phosphorus, and potassium), pathogens, 
heavy metals, and smaller amounts of other elements and pharmaceuticals. This manure, litter, 
and process wastewater commonly is applied to crops associated with CAFO operations or 
transferred off site. Where over-applied or applied before precipitation events, excess nutrients 
can flow off of agricultural fields into nearby water bodies, causing harmful aquatic plant 
growth, commonly referred to as "algal blooms," which can cause fish kills and contribute to 
"dead zones." In addition, algal blooms often release toxins that are harmful to human health. 

In September 2008, the United States Government Accountability Office (GAO) issued a report 
to congressional requesters, recommending that the EPA "should complete the Agency's effort 
to develop a national inventory of permitted CAFOs and incorporate appropriate internal controls 
to ensure the quality of the data." GAO, Concentrated Animal Feeding Operations- EPA Needs 
More Information and a Clearly Defined Strategy to Protect Air and Water Quality, GA0-08-944 
5 (2008), 48. EPA officials stated that "EPA does not have data on the number and location of 
CAFOs nationwide and the amount of discharges from these operations. Without this 
information and data on how pollutant concentrations vary by type of operation, it is difficult to 
estimate the actual discharges occurring and to assess the extent to which CAFOs may be 
contributing to water pollution." Id. at 31. The report also stated that "despite its long-term 
regulation of CAFOs, ... EPA has neither the information it needs to assess the extent to which 
CAFOs may be contributing to water pollution, nor the information it needs to ensure 
compliance with the Clean Water Act." Id at 48. The EPA responded to the draft GAO report 
by stating that the Agency would develop a comprehensive national inventory.of CAFOs. Id. at 
76. 

The information the EPA proposed to collect pursuant to the first option in its proposed 
rulemaking would enable the EPA, states, and others to determine the number of CAFOs in the 
United States and their locations. Under a second proposed option, the Agency would collect 
this information only for CAFOs in focus watersheds where there are greater water quality 
concerns associated with CAFOs. Water quality impacts from CAFOs may be due, in part, to 
inadequate compliance with existing regulations or to limitations in CAFO permitting programs. 
The EPA believes that basic information about CAFOs would assist the Agency in addressing 
those problems. Complete and accurate information allows governments, regulated 
communities, interest groups and the public to make more informed decisions regarding ways to 
protect the environment. 
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lf the Committee desires further infonnation in connection with this subject, EPA staff will work 
with your staff to accommodate any such interest. 

2. Provide a full and complete explanation of EPA's decision to hire Nancy Stoner as 
Deputy Assistant Administrator for Water in February 2009, including whether EPA was 
aware or concerned about any potential conflicts of interest surrounding Stoner's hiring. 
Provide all documents and communications referring or relating to EPA's consideration, 
evaluation, and determination of Nancy Stoner's apparent conflict of interest, including 
any authorization of Stoner's work on the settlement agreement with the environmental 
petitioners. 

Nancy Stoner serves in a non-career Senior Executive Service (SES) position at the EPA. These 
types of positions exist pursuant to the Civil Service Reform Act of 1978, Pub. L. 95-454, 92 
Stat. 111, and 5 C.F.R. 214.401(a). Non-career or other general SES appointments are not 
subject to competitive staffing requirements, but Agency heads must certify that the appointee 
meets qualifications required for the position. In addition, both the White House Office of 
Presidential Personnel and the Office of Personnel Management must approve each non-career 
appointment prior to the Agency's making the appointment. 

Ms. Stoner began her non-career service on February l, 2010, as the Deputy Assistant 
Administrator for Water. Since February 13, 2011, she has served as acting Assistant 
Administrator for Water. In January 2010, the EPA Ethics Office received notification that Ms. 
Stoner was under consideration for a position at the EPA, and consequently began discussions 
with her about potential conflicts and recusals. Because she would be a non-career SES 
candidate, the EPA Ethics Office reviewed Ms. Stoner's public financial disclosure report and 
informed her that she would be subject to Executive Order 13490, and therefore required to sign 
the President's ethics pledge. Prior to her appointment, the EPA Ethics Office reviewed and 
certified Ms. Stoner's financial disclosure report and also drafted a screening arrangement to 
ensure she avoided any conflicts or impartiality issues. On February 4, 2010, the EPA Ethics 
Office met with Ms. Stoner to provide her with initial ethics training on these and other issues, as 
required by 5 C.F.R. 2638.703. Because of her position, Ms. Stoner is also required by 5 C.F.R. 
2638.704 to take an ethics training course in each successive year, and has met this training 
requirement as well. 

As evidenced by her signed screening arrangement, Ms. Stoner agreed not to participate in any 
particular matter involving her former employer, the Natural Resources Defense Council 
(NRDC), as a specific party under the federal impartiality regulations until February 1, 2011. In 
addition, consistent with the President's ethics pledge, she agreed for an additional year, until 
February l, 2012, not to participate in any particular matter involving specific parties in which 
NRDC is a party or represents a party. 

Consistent with her screening arrangement, Ms. Stoner was not involved in any decision-making 
related to the settlement of claims related to the 2008 CAFO rule. In fact, most of the Agency's 
negotiations took place prior to her joining the EPA in February 20 l 0. As early as October 
2009, the EPA and the environmental petitioners filed a joint motion with the Fifth Circuit Court 
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of Appeals to extend the briefing schedule to allow the parties to continue settlement discussions. 
The court granted that motion. During her time at the EPA, Ms. Stoner has not been involved in 
any discussions related to the settlement with the environmental petitioners. 

Under Executive Order 13,490 and federal ethics regulations, Ms. Stoner was precluded from 
participating in any specific party matter that involved her former employer, NRDC. In 
recognition of these restrictions, she properly recused herself from participation in any litigation 
or other matter in which NRDC was a party or represented a party. As part of the settlement 
agreement, the EPA agreed to propose and take final action on the CAFO information collection 
rulemaking. Generally speaking, however, rulemaking is not a "specific party matter" but rather 
a matter of general applicability. Since the CAFO information collection rulemaking is indeed a 
matter of general applicability, EPA ethics officials determined that Ms. Stoner could participate 
in it without violating her ethics pledge or her ethics obligations. 

3. Provide a full and complete explanation of Nancy Stoner's involvement in EPA's 
decision-making process leading up to its settlement agreement in National Pork Producers 
v. U.S. Environmental Protection Agency. 

a. What role did Nancy Stoner, as EPA Deputy Assistant Administrator for Water, 
play in EPA's settlement negotiations with NRDC? 

b. What interaction did EPA have with Nancy Stoner when she served as co-director 
of NRDC's Water Program? 

c. Did Nancy Stoner alert EPA officials - including, but not limited to, Administrator 
Lisa Jackson, Assistant Administrator for Water Peter Silva, General Counsel Scott 
Fulton, and Senior Counsel for Ethics Justina Fugh - about her apparent conflict of 
interest? 

d. If Nancy Stoner alerted EPA officials, what steps did EPA take to mitigate the 
appearance of a conflict of interest? 

e. If Nancy Stoner did not alert EPA officials, when did EPA become aware of the 
apparent conflict of interest? 

f. At the time Nancy Stoner rejoined EPA, was EPA aware of Nancy Stoner's 
apparent conflict of interest stemming from her employment by NRDC? If no, 
please provide an explanation. 

g. Did EPA take any steps to notify the court, the other litigants, or industry 
stakeholders about Nancy Stoner's apparent conflict of interest? If no, please 
provide an explanation. 

h. Did EPA institute a firewall, screen, or similar sequestration mechanism around 
Nancy Stoner as a result of her apparent conflict of interest? If no, please provide an 
explanation. 

i. Did Nancy Stoner receive authorization from EPA to participate in the settlement 
negotiations with NRDC? If yes, explain who gave the authorization and provide 
documents sufficient to support your answer. 

Please see the response to Question 2. 
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4. Identify all EPA officials who were involved with or consulted in the settlement 
negotiations with NRDC in National Pork Producers v. U.S. Environmental Protection 
Agency, and provide their names and titles. 

The following EPA officials contributed to the Agency's decision-making in senlement 
negotiations in National Pork Producers v. EPA: 

Name Title 
Linda Boomazian (Former) Director, Water Permits Division 
Randy Hill Deputy Director, Office of Wastewater Management 
Jim Hanlon Director, Office of Wastewater Management 
Peter Silva (Former) Assistant Administrator, Office of Water 
Steven Associate General Counsel, Office of General Counsel 
Neugeboren 
Avi Garbow Deputy General Counsel, Office of General Counsel 
Scott Fulton General Counsel, Office of General Counsel 

5. Identify all EPA officials who ultimately approved the settlement agreement with NRDC 
in National Pork Producers v. U.S. Environmental Protection Agency, and provide their 
names and titles. Provide all decisional memoranda and coordination sheets referring or 
relating to EPA's action. 

The following EPA officials approved the settlement agreement. If the Committee desires 
further infonnation on this subject, EPA staff will work with your staff to accommodate any such 
interest. 

Name Title 
Peter Silva (Former) Assistant Administrator, Office of Water 
Scott Fulton General Counsel, Office of General Counsel 

6. Identify all EPA officials, employees, or contractors who were involved or consulted in 
drafting the recently proposed CAFO regulation, and provide their names and titles. 

The Office of Water (OW) was the lead program office in developing the EPA's proposed 
CAFO regulation published on October 21, 2011. The following officials in OW and the Office 
of General Counsel played a significant role in the development of the proposed rule: 

Name Title ""'ii, 

Deborah Nagle Director, Water Permits Division 
Linda Boomazian (Former) Director, Water Permits Division 
Randy Hill Deputy Director, Office of Wastewater Management 
Jim Hanlon Director, Office of Wastewater Management 
Ellen Gilinskv Senior Policy Advisor, Office of Water 
Peter Silva (Former) Assistant Administrator, Office of Water 
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Nancy Stoner Acting (formerly Deputy) Assistant Administrator, 
Office of Water 

Steven Neugeboren Associate General Counsel, Office of General Counsel 
Avi Garbow Deputy General Counsel, Office of General Counsel 

7. Identify all EPA officials who ultimately approved the recently proposed CAFO 
regulation, and provide their names and titles. Provide all decisional memoranda and 
coordination sheets referring or relating to EPA's action. 

The officials identified in the response to question 6 each had a role in approving the proposed 
rule. If the Committee desires further information on this subject, EPA staff will work with your 
staff to accommodate any such interest. 

8. Part of EPA's stated purpose in proposing the information-gathering regulation is to 
"improve EPA's ability to effectively implement the NPDES program and to ensure that 
CAFOs are complying with the requirements of the CWA. However, "ifEPA's [NPDESJ 
authority is limited to the regulation of CAFOs that discharge," as EPA acknowledges in 
the proposed rulemaking, for what purpose is EPA seeking information from CAFOs that 
do not discharge and over which EPA has no NPDES authority? 

The EPA proposes to gather information from CAFOs pursuant to its authority in CW A section 
308 to collect information. 33 U.S.C §l318(a). Section 308 authorizes information collection 
from "point sources," which includes CAFOs that discharge or may discharge. See 33 U.S.C. 
§ 1362(14) (the term "point source" is defined as "any discernible, confined, and discrete 
conveyance, including ... any ... concentrated animal feeding operation ... from which 
pollutants are or may be discharged ... "). The plain language of section 308 authorizes 
information collection to carry out the objectives of the Act, specifically including assisting in 
developing, implementing, and enforcing effluent limitations or standards, such as the 
prohibition against discharging without a permit. 33 U.S.C. 1318(a). 

The EPA and authorized states need site-specific information regarding CAFOs that are subject 
to NPDES regulations to provide well-informed NPDES program direction (including issuance 
of regulations, policy and guidance documents), to provide oversight and enforcement of the 
NPDES program for CAFOs, to inform Congress and the public about environmental and human 
health impacts of CAFOs, and to better ensure protection of public health and the environment. 
The information the EPA proposes to collect is limited to basic information about CAFOs and 
would, in the case of the first proposed option, enable the EPA, states, and others to determine 
the number of CAFOs in the United States and where they are located. Under a second proposed 
option, the Agency would collect this information only for CAFOs in focus watersheds where 
there are greater water quality concerns associated with CAFOs. Under either option, this 
information would assist the EPA in developing, implementing, and enforcing the requirements 
of the Act. For further discussion of the importance of this rulemaking, please see the response 
to Question 1. 

9. The proposed rule estimates that compliance with the regulation would collectively cost 
CAFOs $200,000 in additional administrative expenses. Please describe in detail how EPA 
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arrived at this figure and provide documentation sufficient to support your response. Is 
EPA concerned that this proposed rule may overly burden CAFOs, especially CAFOs that 
do not discharge, or small -to-medium CAFOs that are operating within their margins? 

The EPA described burden and costs of the proposed rule in the Impact Analysis chapter of the 
preamble to its October 21, 2011 proposed rule. The proposed rule would not alter existing 
NPDES technical requirements for CAFOs, and therefore the cost impacts to CAFOs from the 
rulemaking arc limited to the information collection burden it would impose. The EPA 
estimated this burden as part of the assessment of the administrative burden impacts that the 
Agency is required to complete under the Paperwork Reduction Act (PRA). The EPA submitted 
this analysis for review by the Office of Management and Budget (OMB) as stipulated in the 
PRA. We have enclosed a copy of this analysis along with our response to your letter. 

As a starting point for estimating the reporting burden faced by CAFOs under the proposed rule, 
the EPA examined its PRA analyses as approved by OMB for the 2003 and 2008 CAPO rules. 
For these analyses, EPA had already accounted for the time CAFOs would require to document 
any nutrient management practices pursuant to these rules. These analyses had also estimated 
that those CAPOs applying for NPDES pennit coverage under these rules would incur a nine
hour administrative burden to complete and file NP DES permit applications or notices of intent 
to be covered by a general NPDES permit. Any facilities that would be required to provide 
information related to land application in response to the proposed reporting rule are already 
assumed to have this information on file pursuant to the documentation requirements in the 2003 
and 2008 rules. Moreover, permit applications require significantly more information than what 
the EPA is proposing to collect as part of the proposed rule. Therefore, the EPA estimated that a 
CAFO would need one hour to gather and submit the information on the proposed survey form to 
the EPA as indicated in the proposed rulemaking. 

The EPA then combined the estimates of numbers of CAFOs that would be required to respond 
to the information collection request in the proposed rule with the estimates of the reporting 
burden under the proposed rule. The EPA thus projected that CAPO operators would 
collectively experience an increase in total annual administrative burden of approximately 
$200,000 on a national basis, or $29.30 per facility, as further described in our response to 
question l 0 below. 

In addition, as part of the required analysis under the Regulatory Flexibility Act, the EPA 
compared the administrative costs that would be incurred by CAFOs under the proposed rule to 
the existing compliance burden ofNPDES CAFO regulations. The Agency concluded that the 
increment in annualized compliance costs would be significantly less than one percent of 
estimated annual sales for any of the affected entities. 

I 0. Pursuant to the Regulatory Flexibility Act, EPA certified that the proposed rule "would 
not have a significant economic impact on a substantial number of small entities." Please 
describe in detail how EPA arrived at this determination, including any calculations and 
assumptions relied upon by EPA. Provide documentation sufficient to support your 
response. 
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As discussed in the Regulatory Flexibility Act section of the preamble to the proposed rule, the 
EPA examined sales figures reported in the U.S. Department of Agriculture's (USDA) publicly 
available aggregated data. The EPA concluded that it is unlikely that the estimated upper-bound 
burden impact (one hour per CAFO) would exceed one percent of the average annual sales of 
any of the livestock operations for whom sales figures were reported. 

The EPA based its conclusion in part on an assumption that the extra hour of work that the 
CAFO would incur would equate to a one-time expenditure of $29.30. This figure is based on 
current U.S. Bureau of Labor statistics, which report an hourly wage of $29 .30/hour for the 
category of First-Line Supervisors/Managers of Farming, Fishing, and Forestry Workers (45-
1011) in the 2008 National Industry-Specific Occupational Employment and Wage Estimates 
(adjusted to March 2009 dollars using the Employment Costs Index for Private Industry workers 
and a fringe rate of 50 percent). The EPA compared this one-time expense with sample sales 
data from the 2007 USDA agricultural census. This data showed, for example, that a sub-sample 
of dairies in a representative geographic region reported annual sales that equated to a range of 
$2,490 to $4,830 in a calculation of one percent of annual sales. Comparable sales calculations 
for cattle feedlots in a representative watershed indicated a range of $3,344 to $28,612 for one 
percent of annual sales. 

11. Given that two federal courts have struck down EPA 's CAFO regulations in the last 
decade, will EPA ensure that the final rule conforms to the rulings in these cases, which 
reaffirm the plain language of the CW A? 

The EPA will follow the holdings in the two decisions in question, Waterkeeper and National 
Pork Producers (NPPC), with respect to any rulemaking action related to CAFOs. ln 
Waterkeeper, the Second Circuit Court of Appeals vacated the provision in the EPA's 2003 
CAFO rule requiring all CAFOs with a "potential to discharge" to apply for NPDES permits. 
The court ruled that the EPA has no statutory authority to require CAFOs to apply for NPDES 
permits on the basis of a mere potential to discharge, but rather only requires permits for "actual 
discharges." 399 F.3d at 505. The 2003 rule's permit application requirement was based on a 
presumption that a CAFO has the potential to discharge, and provided for individual CAFOs to 
demonstrate on a case-by-case basis that they had no potential to discharge. The court noted that 
"the EPA has not argued that the administrative record supports a regulatory presumption to the 
effect that Large CAFOs actually discharge. As such, we do not consider whether, under the 
CW A as it currently exists, the EPA might properly presume that large CAFOs-or some subset 
thereof- actually discharge." 399 F. 3d at 506, n.22. 

In responding to the Waterkeeper decision, the EPA's 2008 CAFO rule proposed a "duty to 
apply" provision to require CAFOs that "discharge or propose to discharge" to apply for NPDES 
permits. CAFO owners or operators would assess whether the CAFO discharges or proposed to 
discharge. The rule required CAFOs that "discharge or propose to discharge" to seek permit 
coverage, and further defined "propose to discharge" as "designed, constructed, operated, or 
maintained such that a discharge will occur." 40 C.F.R. section 122.23(d)(l). On March 15, 
2011, the Fifth Circuit Court of Appeals vacated the requirement that CAFOs that "propose" to 
discharge obtain NPDES permits and held that CAFOs are not liable under the CW A for failing 
to apply for NPDES permits. Nat'[ Pork Producers Council (NPPC) v. EPA, 635 F.3d 738, 751 
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(5th Cir. 2011). In vacating the requirement that CAFOs that propose to discharge apply for an 
NPDES permit (the "duty to apply" provision) the court held that "there must be an actual 
discharge into navigable waters to trigger the CW A's requirements and the EPA' s authority. 
Accordingly, the EPA's authority is limited to the regulation of CAFOs that discharge." Id. 
The court affirmed that "a discharging CAFO has a duty to apply for a permit." Id. 

The EPA fully intends that any new regulatory requirements or revisions the Agency issues will 
adhere to the Waterkeeper and NPPC decisions described above. 

12. In light of the decision of the Court of Appeals for the Fifth Circuit in National Pork 
Producers v. U.S. Environmental Protection Agency, 635 F.3d 738 (5th Cir. 2011), will EPA 
restrict any future permitting requirements solely to CAFOs that actually discharge 
pollutants? 

As discussed above, the EPA fully intends to ensure that all future pennitting requirements will 
adhere to the holding in NI'PC that the EPA can only require CAFOs that discharge pollutants to 
apply for NPDES permits. 
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WASHINGTON, D.C. 20460 

The Honorable Darrell Issa 
Chairman 

JAN 2 5 2012 

Committee on Oversight and Government Reform 
U.S. House of Representatives 
Washington, DC 20515 

Dear Mr. Chairman: 

OFFICE OF CONGRESSIONAL AND 
INTERGOVERNMENTAL RELATIONS 

This Jetter supplements the U.S. Environmental Protection Agency's December 23, 2011 
response to your Jetter of November 21, 2011, regarding the EPA's recent proposal to collect 
certain information from concentrated animal feeding operations (CAFOs). 

In continuing discussions with your staff regarding the information you requested in your letter 
of November 21, the EPA agreed to provide additional narrative responses to questions 3(b) and 
3(g); these are enclosed. Your staff also requested documentation to support the answer we had 
included in our December 23rd letter to question 10. Accordingly, we are enclosing the draft 
information collection request that provided the basis for the EPA response. This analysis is also 
discussed in the preamble to the proposed rule (also enclosed), at 76 Fed. Reg. 65,448-49 (Oct. 
21,2011). 

We will continue to work with your staff concerning this oversight request. If you have further 
questions, please contact me or have your staff contact Tom Dickerson in my office at (202) 564-
3638. 

Enclosures 

cc: The Honorable Elijah E. Cummings 
Ranking Minority Member 

Arvin Ganesan 
Associate Administrator 
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Follow-Up Responses to Questions 3(b) and 3(g) in November 21, 2011 Letter 

b. What interaction did EPA have with Nancy Stoner when she served as co-director of 
NRDC's Water Program? 

EPA personnel interacted with Ms. Stoner, in her former official capacity as the Co-Director 
of the Natural Resources Defense Council's (NRDC) Water Program, on a broad range of 
water-related issues including restoration of the Chesapeake Bay, water and wastewater 
issues (including green infrastructure), and agriculture issues (including use of wetland 
buffers, Best Management Practices, and CAFOs). NRDC and Ms. Stoner were particularly 
interested in combined sewer overflow (CSO) concerns and coordinated extensively with the 
EPA' s Office of Water during the previous Administration in crafting a compromise among 
states, municipalities, environmental interests, and others regarding CSOs. These interactions 
were fully consistent with the professional relationship the EPA has with representatives of 
non-governmental organizations regardless of their individual perspectives or organizational 
interests. EPA personnel are available to meet with stakeholders and to respond to letters, 
emails, and other forms of communication, and the Agency considers such interactions to be 
helpful and representative of its work with such stakeholders. 

g. Did EPA take any steps to notify the court, the other litigants, or industry stakeholders 
about Nancy Stoner's apparent conflict of interest? If no, please provide an explanation. 

As explained in the EPA' s December 23, 2011, response to the Committee, Ms. Stoner 
worked closely with the EPA's Ethics Office before and after coming to the Agency 
regarding all potential conflicts of interest. Prior to her appointment, the EPA Ethics Office 
reviewed and certified Ms. Stoner's financial disclosure report and also drafted a screening 
arrangement to ensure she avoided any conflicts or impartiality issues. Consistent with her 
screening arrangement, Ms. Stoner recused herself and remained consistently removed from 
any decision-making related to the settlement of claims related to the 2008 CAFO rule. 
Because Ms. Stoner was recused from engaging in discussions related to this litigation while 
at the EPA, neither she nor the EPA had any affirmative duty to notify the court, other 
litigants, or industry stakeholders. 
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1. IDENTIFICATION OF THE INFORMATION COLLECTION 

1(a) Title of the Information Collection 

ICR: NPDES and ELG Regulatory Revisions for Concentrated Animal Feeding Operations 
(Proposed 308 Rule) 
EPA JCR: 1989.08 
OMB Control Number: 2040-0250 

1 (b) Short Characterization/ Abstract 

This proposed rule will revise the National Pollutant Discharge Elimination System (NPDES) 
regulations for Concentrated Animal Feeding Operations (CAFOs) to include a new requirement 
for all CAFOs to submit basic facility information to EPA. The purpose of this proposed 
rulemaking is to address water quality issues associated with discharges of manure pollutants 
from CAFOs and to allow EPA to more efficiently and effectively achieve the water quality 
protection goals and objectives of the CWA, with respect to the implementation and management 
of the National Pollutant Discharge Elimination System (NPDES) program for CAFOs. 

The need for this action also derives from the May 2010 settlement agreement that the Agency 
reached with environmental petitioners in litigation concerning the 2008 NPDES CAFO rule 
revisions. Specifically, EPA agreed to propose to collect basic facility information from CAFOs, 
regardless of whether the CAFO has an NPDES permit. EPA will use Clean Water Act (CWA) 
§ 308 1 information collection authorities to require CAFO owners/operators to submit the data in 
question. 

1(c) Relationship to the NPDES Animals Sector ICRs 

Jn May 20 I 0, EPA consolidated and updated the CAFO and concentrated aquatic animal 
production (CAAP) facility JCRs into a single Animal Sector ICR (EPA ICR 1898.07). 

The information and analyses presented in this supporting Statement are limited to the changes in 
information collection burden projected to result from the proposed NPDES CAFO Reporting 
Rule (herein referred to as "308 rule"). These changes are modeled off of the baseline 
information collection burden for the NPDES CAFO regulations as presented in the May 20 I 0 
Animal Sector ICR. 

1 CW A § 308 States EPA "shall require the owner and operator of any point source" to provide infonnation 
"whenever required to carry out the objective of this chapter, including but not limited to": 

(I) developing or assisting in the development of any effluent limitation, or other limitation, prohibition, or 
effluent standard, pretreatment standard, or standard of performance under the Act; 

(2) determining whether any person is in violation of any such effluent limitation, or other limitation, 
prohibition or effluent standard, pretreatment standard, or standard of performance; 

(3) any requirement established under this section; and 
(4) carrying out Sections 305, 311, 402, 404, and 504 of the Act (33 U.S.C. § I318(a)). 
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2. NEED FOR AND USE OF THE COLLECTION 

2(a) Need and Authority for the Collect/on 

The purpose of the CW A is "to restore and maintain the chemical, physical and biological 
integrity of the nation's waters" [section lOl(a)]. CWA section 402(a) establishes the NPDES 
program to regulate the discharge of any pollutant from point sources2 into waters of the United 
States. Section 402( a) of the CW A, as amended, authorizes the EPA Administrator to issue 
permits for the discharge of pollutants if those discharges meet the following requirements: 

• All applicable requirements of CWA sections 301, 302, 306, 307, 308, and 403; or 
• Any conditions the Administrator determines are necessary to carry out the provisions and 

objectives of the CW A. 

The primary mechanism to ensure that the permits are adequately protective of those 
requirements is the permit application process. In particular, CWA section 402(a)(2) requires 
EPA to prescribe permit conditions to assure compliance with requirements "including 
conditions on data and information collection, reporting and such other requirements as [the 
Administrator] deemed appropriate." 

The CW A also establishes an administrative framework for the NPDES permitting program. 
CWA section 402(b) authorizes States (which include U.S. territories and Indian tribes that have 
been authorized in the same manner as a State) to administer the NPDES program once EPA is 
assured that they meet minimum federal requirements. Authorized States are considered 
permitting authorities and are responsible for issuing, administering, and ensuring compliance 
with permits for most point source discharges within their borders. In States without an 
authorized NPDES program, EPA is the permitting authority and undertakes all permitting 
activities; although CW A section 401 requires States to certify that EPA-issued NPDES permits 
establish "effiuent limitations, and monitoring requirements necessary to assure that any 
applicant ... will comply with any applicable effiuent limitations and other limitations (pursuant to 
the CWA) and with any other appropriate requirement of State law ... " States, tribes, and U.S. 
territories may waive their right to certify permits if they wish. CW A section 510 provides that 
States, tribes, and territories may adopt requirements equal to or more stringent than standards 
established pursuant to CW A provisions. 

Section 1318of33 U.S.C. provides authority for information collection (i.e., record keeping, 
reporting, monitoring, sampling, and other information as needed), which applies to point 
sources; and Section 308(a) of the CWA authorizes EPA to collect certain information from the 
"owner or operator of any point source" for the following purpose: 

2 EPA defines a point source as, "any discernible, confined, and discrete conveyance, including but not limited to, 
any pipe, ditch, channel, tunnel, conduit, well, discrete fissure, container, rolling stock, CAFO, landfill leachate 
collection system, vessel or other floating craft from which pollutants are or may be discharged. This term does not 
include return flows from irrigated agriculture or agricultural stormwater runoff" (40 CFR 122.2). 
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to carry out the objective of [the CWA], including but not limited to (1) developing or 
assisting in the development of any effluent limitation, or other limitation, prohibition, or 
effluent standard, pretreatment standard, or standard of performance under [the CWAJ; 
(2) determining whether any person is in violation of any such effluent limitation, or 
other limitation, prohibition or effluent standard, pretreatment standard, or standard of 
performance; (3) any requirement established under[§ 308 of the CWAJ; or (4) carrying 
out [sections 305, 31I,402, 404 (relating to State permit programs), 405 and 504 of the 
CWAJ .... CWA § 308(a). 

Information related to CAFOs' locations, size, and activities satisfies the purpose of CWA §308 
because this data is necessary for EPA to implement, strengthen and enforce its NPDES program 
for CAFOs. 

2(b) Practical Utlllty!Users of the Data 

EPA and authorized State permitting authorities use the information routinely collected through 
NPDES applications and compliance evaluations in the following ways: 

• to issue NPDES permits with appropriate limitations and conditions that will protect human 
health and the environment; 

• to allow for public participation in the permitting process; 
• to update information in EPA's databases that permitting authorities use to determine permit 

conditions; 
• to calculate national permit issuance, backlog, and compliance statistics; 
• to evaluate national water quality; 
• to assist EPA in program management and other activities that ensure national consistency in 

permitting; 
• to assist EPA in prioritizing permit issuance activities; 
• to assist EPA in policy development and budgeting; and 
• to assist EPA in responding to Congressional and public inquiries. 

Other users of the data include other governmental entities and the general public. Other 
governmental entities can use the CAFO data to support their respective missions, and the 
general public can use information collected through the NPDES program to support 
independent efforts to protect environmental quality and quality of life. 

3. NONDUPLICATION, CONSULTATIONS, AND OTHER 
COLLECTION CRITERIA 

3(a) Nonduplicatlon 

The information collection pursuant to the regulatory changes is site-specific and therefore not 
readily available from existing sources of information. 
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3(b) Public Notice Required Prior to /CR Submission to OMS 

EPA will publish a summary of the ICR analysis with the proposed rule notice in the Federal 
Register. 

3(c) Consultations 

To facilitate the development of the 308 rule, EPA is providing a variety of opportunities for 
input into the rulemaking process. In addition to the notice-and-comment opportunity afforded 
via the rulemaking process itself, EPA has also invited input on the 308 rule during meetings 
with a variety of stakeholders, including State permitting authorities and industry and 
environmental groups. In addition, EPA will continue to conduct targeted outreach with 
environmental justice communities and with tribal governments as required under Executive 
Orders 12898 and 13175. 

3(d) Effects of Less Frequent Collection 

EPA has made every effort to establish NPDES permit and associated information collection 
requirements that minimize the burden on respondents while promoting the protection of water 
quality. NPDES permit applications are the primary form of information collection for regulated 
CAFOs, and these facilities must reapply for NPDES permits before their existing permits 
expire. The framework for information collection under the proposed 308 rule is that permitted 
CAFOs would submit their information one time only, and unpermitted CAFOs would submit 
their information every ten years. EPA believes that this frequency best balances the need to not 
overburden facilities with the need to ensure that updates on facility operations are available to 
EPA. 

3(e) General Guidelines 

This information collection complies with Paperwork Reduction Act guidelines (5 CFR 
1320.5(d)(2)). 

3(f) Confidentiality 

EPA recognizes the concerns of operators regarding protection of confidential business 
information (CBI). The proposed 308 rule includes a provision allowing CAFOs to claim that 
their data is CBI at the time of submission. EPA will handle all confidential data claims in 
accordance with 40 CFR 122.7, 40 CFR Part 2, and EPA's Security Manual Part Ill, Chapter 9, 
dated August 9, 1976. 

3(g) Sensitive Questions 

Sensitive questions are defined in EPA's ICR Handbook, Guide to Writing Information 
Collection Requests Under the Paperwork Reduction Act of 1995 as "questions concerning 
sexual behavior or attitudes, religious beliefs, or other matters usually considered private." The 
requirements addressed in this ICR do not include sensitive questions. 

5 



4. THE RESPONDENTS AND THE INFORMATION REQUESTED 

This analysis estimates the 3-year information collection burden based on the universe of 
respondents for the period spanning January 2009 through December 2011. Although the 
proposed rule is not expected to be finalized until 2012, EPA is using the I /2009-12/2012 
modeling period for purposes of estimating burden impacts to allow for meaningful comparisons 
with the baseline information burden collection estimates as modeled in ICR that is currently 
approved. 

4(a) Respondents/SIC Codes 

CAFO owner/operators are the respondents for this proposed rulemaking. 

EPA categorizes CAFOs on the basis of the primary type of animal produced by the operation. 
Table 4-1 lists the major categories along with their North American Industry Classification 
System (NAICS) codes and the corresponding four-digit Standard Industrial Classification (SIC) 
codes. Note that some industry classification codes may overlap more than one of the categories 
defined by EPA under the final regulations. For example, swine operations of any size have the 
same NAICS or SIC codes. 

Table 4-1 also provides the applicable animal thresholds. EPA uses these thresholds to 
distinguish which AFOs are CAFOs. All Large AFOs are defined as CAFOs based on numbers 
of animals at the operation. AFOs in other size categories may be designated or must meet one 
of the following two criteria to be defined as a Medium CAFO: 

• pollutants are discharged to U.S. waters through a man-made ditch, flushing system, or other 
similar man-made device; or 

• pollutants are discharged directly into U.S. waters that originate outside of the facility and 
pass over, across, or through the facility or otherwise come into direct contact with the 
confined animals. 

An AFO in the smallest size category may become a CAFO through designation ifthe facility is 
a significant contributor of pollutants to waters of the U.S. Any designation must be preceded by 
an on-site inspection, and facilities designated as CAFOs must meet one of the two discharge 
criteria noted above. 
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Table 4-1. CAFO Standard Industrial Classlflcatlon codes and size thresholds 

NAICS code Size thresholds 

(SIC code) Anlmaltype Large Medium Small 

112111(0212,0241), Beef cattle, heifers, calves or > 1,000 300-1,000 < 300 
112112 (0211) veal calves for either slaughter 

or replacement 

112111, 112120 (0241) Dairy cattle-mature dairy > 700 200-700 < 200 
cattle (whether milked or dry 

cows) and heifer replacement 

112210 (0213) Swine-each weighing over 25 > 2,500 750-2,500 < 750 
kilograms-or approximately 

55 pounds 
Immature swine-each > 10,000 3,000-10,000 < 3,000 
weighing less than 25 

kilograms, or approximately 55 
pounds 

112310 (0252) Chickens-laying hens, using > 30,000 9,000-30,000 < 9,000 
liquid manure handling system 

112310 (0252) Chickens-laying hens, if other > 82,000 25, 000-82, 000 < 25,000 
than liquid manure handling 

system 
112320 (0251) Chickens other than laying > 125,000 37,500-125,000 < 37,500 

hens-broilers, fryers and 
roasters, if other than liquid 
manure handling system* 

112330 (0253) Turkeys > 55,000 16,500-55,000 < 16,500 
112390 (0259) Ducks, wet manure handling > 5,000 1,500-5,000 < 1,500 

Ducks, dry manure handling > 40,000 12,000-40,000 < 12,000 
112410 (0214) Sheep or lambs > 10,000 3,000-10,000 < 3,000 
112920 (0272) Horses > 500 150-500 < 150 

*Modeling of burden Impacts in this ICR does not include an Industry category for broilers, fryers or roaster operations with liquid 
manure operations since operations in this animal sector are typically designed for dry manure handling. 

Table 4-2 shows the estimates of total numbers of CAFOs used in developing the respondent 
universe for the existing 2010 Animal Sector ICR and for this new ICR. The information 
presented in Table 4-2 was generated by EPA staff using data from the 1997 and 2002 Census of 
Agriculture, NASS bulletins, National Animal Health Monitoring System (NAHMS) species 
reports, 2003 Demographics Report, and industry data sources and comments. This number is 
slightly different from the numbers of CAFOs reported by EPA Regions; however, the Agency 
elected not to recalibrate its estimates of CAFOs for purposes of this ICR since the estimates do 
not vary much and since updating the estimate would invalidate any comparisons with the 
overall NPDES CAFO burden collection as shown in the existing ICR since that ICR is based on 
the earlier set of universe numbers. 

EPA will update its estimates of CAFOs using 2007 Census of Agriculture data and reports from 
EPA Regions ~hen it renews the Animal Sector I CR in 2013. 
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Table 4-2 also shows EPA's estimate of the number of CAFOs that have operational or design 
characteristics historically associated with discharges. These are the facilities that EPA believes 
could need NPDES permits. These estimates of facilities with discharges are based on estimates 
of discharging facilities that EPA completed for the 2008 rulemaking, and are documented more 
fully in the ICR for that effort. 

There are no direct costs to States under the proposed approach outlined in the rulemaking. The 
proposed approach does include a provision for States to have the option of furnishing EPA with 
datasets on their CAFOs. However, the effort to generate these datasets is not costed as part of 
the proposed approach in this ICR since EPA assumes that the States that choose to provide the 
datasets to EPA would be ones for whom this task would not be overly burdensome. 

In the preamble to the proposed rule, EPA is putting forth two proposed options. Under the first 
option, all CAFOs would be required to submit their facility information. Under the second 
option, only CAFOs in focus watersheds would be subject to the reporting requirement. The 
burden analysis for this ICR presents burden estimates for the first option, since this approach 
would apply to all CAFOs rather than a subset. EPA has examined the two proposed 
approaches, and has determined that the only difference in burden would arise from the 
difference in number of respondents. Both options have the same required activities and burden 
level for individual activities. 

The proposed rulemaking also puts forth as an alternative an approach under which States would 
be required to submit available data on CAFOs to EPA. Costs associated with this alternative 
are presented separately in this ICR in section 6(d), "Cost Overview for Alternative Data 
Collection Approach." 
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Table 4-2. CAFO dCAFOs dina NPDES _ t>ermitS 
2009 2010 2011 

CAFOs CAFOs CAFOs 
needing CAFOsthat needing CAFOs that needing CAFOsthat 

CAFO CAFO NPDES may not need CAFO NP DES may not need CAFO NPDES may not 
Cateaory Universe permits permits Universe permits permits Universe oermits need permits 

Beef 3,106 2,815 292 3,191 2,891 300 3,411 3,109 302 
Veal 18 14 4 18 14 4 19 15 4 
Heifer 415 362 53 433 377 56 480 422 58 
Dairy 3,369 3,369 0 3,511 3,511 0 3,926 3,926 0 
Swine 9,289 7,563 1,727 9,639 7,843 1,796 10,800 8,896 1,904 
Broilers 2,776 441 2,334 2,913 462 2.451 3,123 525 2,598 
Layers( dry) 828 131 696 837 133 703 854 144 710 
Layers( wet) 589 589 0 571 571 0 592 592 0 
Ducks 45 36 9 45 36 9 49 40 9 
Horses 401 360 40 415 373 42 459 416 44 
Turkevs 526 84 442 556 88 468 591 100 492 
Total 21,362 15,764 5,598 22,130 16,300 5,830 24,304 18,184 6,121 
Note: Projections are based on NAHMS species reports, 2003 Demographics Report, and 2002 Census of Agriculture changes from 1997 Census. The 
figures by sector include both large and medium CAFOs as well as other facilities designated as CAFOs due to discharges. EPA will update the universe 
estimates to reflect 2007 Census of Agriculture data and reports from EPA Regions once the entire Animal Sector ICR is renewed in 2013. 
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4 (b) Information Requested 

4(b)(i) Data Items, Including Record-keeping Requirements 

CAFO Data Items 

This ICR costs the requirement for all CAFOs, both permitted and unpermitted, to provide 
information regarding facility characteristics at the CAFO. 

Specifically, EPA is proposing to collect basic facility data from CAFOs including name, 
address and location. Details on the questions are not listed here in this ICR due to the potential 
for changes to the specifics to be made late in the proposal development process. 

State Data Items 

EPA anticipates that CAFOs will submit the information directly to EPA largely using an 
electronic online system. Paper submissions will also be accepted and then later entered by EPA 
into the database. Consequently, the rulemaking will not directly affect small governments or 
States. 

4(b)(li) Respondent Activities 

CAFO Activities 

EPA estimates that the additional burden imposed by this proposed rule for all CAFOs to submit 
their facility information is I hour for both permitted and unpermitted CAFOs. This will be a 
one-time activity for permitted CAFOs. For unpermitted CAFOs, the burden will recur every ten 
years. 

This estimate is for the reporting costs associated with understanding the requirements, 
navigating the website, collecting the various information pieces, and entering the data. Although 
unpermitted CAFOs do not have existing NPDES permit applications to which they can refer, 
they are assumed to have their facilities' operational and nutrient management planning 
information readily accessible as part of meeting the requirement in the existing NPDES CAFO 
regulations to complete an assessment to show that they do not need to apply for NPDES permit 
coverage. 

For purposes of comparison, the ICR currently approved for information collection activities 
under the existing NPDES CAFO regulations assumes that CAFOs incur a labor burden of9 
hours to file an NPDES permit application. 

There are some minimal recordkeeping costs associated with the proposed rulemaking for 
documenting the submission of data. However, these costs are minor and are subsumed in the 
costs presented for reporting. 

State Activities 
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The rulemaking will not impose additional burden on States even where they are the permitting 
authority. 

5. THE INFORMATION COLLECTED-AGENCY ACTIVITIES, 
COLLECTION METHODOLOGY, AND INFORMATION 
MANAGEMENT 

5(a) Agency Activities 

Under the proposed rulemaking, EPA would be the entity responsible for receiving, storing and 
managing the data. In addition, the Agency would be responsible for developing and managing 
the system in which the data is housed. 

5(b) Collection Methodology and Management 

EPA anticipates that CAFOs will submit the information directly to EPA largely using an 
electronic online system. Paper submissions will also be accepted and then later entered into the 
database. 

5(c) Small Entity Flexibility 

Whereas EPA establishes thresholds largely on the basis of the number of animals, the Small 
Business Administration (SBA) uses revenue-based thresholds to distinguish small agricultural 
operations from larger operations. Consequently, EPA developed a model to convert the SBA's 
revenue thresholds to the number of animals by sector. EPA used the SBA' s revenue-based 
definitions (except for laying hens) and data from USDA and the industry for this effort. The 
SBA and EPA thresholds are shown for each sector in Table 5-1. A comparison of the SBA
based animal thresholds with EPA's animal thresholds indicates that most medium and small 
CAFOs are small entities and some Large CAFOs will be small entities as well. 

As in the 2003 and 2008 CAFO rules, EPA's premise continues to be that any regulatory burden 
should focus on those operations posing the greatest risk to water quality and public health
especially operations with large numbers of animals. In addition, estimates of burden for the 308 
rule are such that the burden on any one CAFO is relatively small. 

Table 5-1. SBA and EPA Small Business thresholds for animal sectors 
NAICScode Anlmal sector SBA threshold Corresponding SBA CAFOSlze 
(SIC code) (revenue In animal threshold Threshold 

millions)• (number of animals) (number of animals) 
112112 (0211) Beef cattle feedlots $1.5 1,400 Large > 1,000 

112111, Dairy farms and dairy heifer $0.75 300D Large> 700 
112120 (0241) replacement production Medium> 200 
112210 (0213) Hogs $0.75 2,1ooc Large > 2,500 

Medium> 750 
112310 (0252) Chicken eggs $1.511 61,000 Large > 30,000 
112320 (0251) Broiler, fryer, roaster $0.75 375,000 Large> 125,000 

chickens 
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NAICScode Anlmal sector SBA threshold Corresponding SBA CAFOSlze 
(SIC code) (revenue In anlmal threshold Threshold 

mllllons)• (number of anlmals) (number of animals) 
112330 (0253} Turkeys and turkey eggs $0.75 37,500 Large> 55,000 
a. SBA thresholds effective February 22, 2002. Classification 1s met 1f the operation has revenue equal to or less than 

the threshold cited. 
b. Mature dairy cattle. 
c. Each weighing over 25 kilograms. 
d. EPA consulted with SBA on the use of this alternative definition; the original threshold is $9.0 million. 
~Certain animal sectors (e.g., sheep and lambs, horses, and ducks) are not subject to ELG requirements, and 
EPA has not developed corresponding small business animal thresholds for those sectors. 

S(d) Collection Schedule 

This ICR, when final, will cover the initial 3-year period following promulgation of the final 
rule. For this JCR, annual burden estimates are based on the universe of respondents estimated to 
incur information collection burden in the course of the 3-year modeling period. Table 5-2 
shows the number of CAFO respondents that EPA projects for each year of the ICR based on the 
reporting schedule in the proposed rule for CAFOs with and without NPDES permits. 

T bl 5-2 ICR R a e . d esoon ents s h c edue 
CAFO Respondent Type Year1 Year2 Year3 3-Year Annual Averaae 
Non-Pennitted, existing 5,404 0 0 1,801 
Non-Pennitted, new 193 0 0 64 
Permitted, existing 15,283 0 0 5,094 

6. ESTIMATING THE BURDEN AND COST OF THE COLLECTION 

The summaries below provide brief descriptions of CAFO respondent activities. The impacts 
presented in this ICR reflect only the impacts associated with the incremental burden resulting 
specifically from the proposed approach for data collection from all CAFOs put forth in the 
proposed rule. The second proposed option of collecting data from CAFOs in focus watersheds 
is a subset of the costs outlined in this JCR. However, since the universe of CAFOs that would 
be subject to the second option is indeterminate at this time, these costs are not presented as part 
of this analysis. 

6(a) Estimating Respondent Burden 

CAFOBurden 

Table 6-1 specifies the burden hours per response for each new activity required of CAFOs 
under this proposed rule. 
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T bl 6-1 B d f 308 a e . ur en or I ted t" itl f CAFO -rue re a ac 1v es or san df f reauency o res 1>onse 
~ctivlties I Hours per Frequency of 

response response 
308 Information Collection 
Permitted CAFOs I 1 First year only 
Unpermitted CAFOs I 1 Every 1 O years 

State Burden 

The rulemaking will not impose additional burden on States even where they are the permitting 
authority. States will have the option of providing EPA with datasets on their CAFOs where the 
State has all the information. As mentioned above, the effort to generate these datasets is not 
costed in this ICR since EPA assumes that the States that choose to provide the datasets to EPA 
would be ones for whom this task would not be overly burdensome. 

6(b) Estimating Respondent Costs 

This section describes how EPA derived the cost to respondents for each of the activities 
described above. Costs for this ICR are presented in 2009 dollars to allow easy comparison to 
other cost estimates developed for the 2009 Animal Sector ICR. 

6(b)(i) Estimating Respondent Labor Costs 

CAFO Labor Costs 

The cost imposed on respondents for the requirements discussed in this ICR is a function of the 
burden placed on them for compiling and submitting the information described above and the 
wages of a typical worker performing these activities. Table 6-2 show the labor rates used in this 
ICR. 

Table 6-2. Labor Rates 
Labor Rates, Labor rate Source/Notes 

Including overhead ($/hour) 
CAFO 
General labor $16.94 2008 National Industry-Specific Occupational Employment and 

Wage Estimates: 45-2093 Farmworkers, Farm and Ranch 
Animals. Adjusted to March 2009 dollars using the Employment 
Costs Index for Private Industry workers and a fringe rate of 50 
percent. 

Farm Manager $29.30 2008 National Industry-Specific Occupational Employment and 
Wage Estimates: 45-1011 First-Line Supervisors/Managers of 
Farming, Fishing, and Forestry Workers. Adjusted to March 2009 
dollars using the Employment Costs Index for Private Industry 
workers and a frinae rate of 50 percent. 

Agronomist $42.44 2008 National Industry-Specific Occupational Employment and 
Wage Estimates: 19-1013 Soil and Plant Scientists. Adjusted to 
March 2009 dollars using the Employment Costs Index for Private 
lndustrv workers and a frinae rate of 50 oercent. 

13 



State Labor Costs 

The rulemaking will not impose additional burden on States even where they are the permitting 
authority. 

6(b)(ll) Estimating Capital and Operation and Maintenance (O&M)Costs 

CAFO Capital and O&M Costs 

The proposed rule would not impose additional capital and O&M costs on CAFOs. 

State Capital and O&M Costs 

The rulemaking will not impose additional capital and O&M costs on States even where they are 
the permitting authority. 

6(b)(iii) Capital Start-up vs. Operation and Maintenance (O&M) Costs 

See 6(b )(ii), above. 

6(b)(iv) Annualizing Capital Costs 

See 6(b )(ii), above. 

6(c) Estimating Agency Burden and Cost 

Agency Burden 

EPA anticipates that CAFOs will submit the information directly to EPA largely using an 
electronic online system. EPA estimates that it will spend 0.5 hours per response. This time 
includes record keeping and conducting follow-up activities for incomplete or erroneous 
submittals. EPA would also need to develop the Electronic Reporting System to receive, 
compile, and store the information. EPA has estimated that it would cost approximately 
$218,000 to build this system, equivalent to an annual average capital costs of approximately 
$31,050. ($218,000 discounted at 7.0% rate over IO years). EPA estimates that it would cost 
approximately $21,000 per year to operate and maintain the system. 

Agency Labor Costs 

EPA used an hourly wage rate for a GS-12, Step One Federal employee to estimate the cost of 
the Agency staff. The U.S. Office of Personnel Management 2009 General Schedule reported an 
hourly rate of $28.45. Multiplying this rate by 1.6 to incorporate typical Federal benefits (OPM, 
1999), EPA obtained a final hourly rate of $45.52 for this labor category. 

6(d) Cost Overview for Alternative Data Collection Approach 

Under the scenario that would require States to submit the information to EPA, the PRA burden 
would shift from CAFOs to States since States would be responsible for reporting the CAFO 
data to EPA. EPA projects that the reporting burden under this alternative would be biggest for 
those States that would need to provide paper files to the Agency. To complete a conservative 
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cost estimate, EPA determined what the cost would be if all States were to submit their CAFO 
records in this manner. If this were the case, EPA estimates that the cumulative cost to States 
would be reflective of a per-entity cost of photo-copying individual records on all facilities. 

To develop a burden estimate for this alternative, EPA expects that NPDES-authorized states 
would need to find, copy/scan, and mail/e-mail a 3-page paper facility record (e.g., an NOi, 
registration, or license). EPA assumes that States will perform these activities for multiple 
CAFOs simultaneously; therefore, the estimated time required to complete this task is one hour 
for every 20 facilities. Additionally, EPA assumes a cost of$0.025 per page copied. 

The additional annual burden hours associated with this alternative data collection approach is 
348 hours for State respondents. The total additional State respondent average annual costs over 
the 3-year period will be $16,391 ($14,303 for labor cost and $2,088 for O&M). There is no 
additional burden or cost on CAFO respondents resulting from the alternative data collection 
approach. 

6(e) Estimating the Respondent Universe and Total Burden and Costs 

Table 6-3 presents the annual burden and costs for all CAFOs to address the requirements in the 
proposed rule. Table 6-4 presents the annual Federal government cost and burden. 

bl Ta e6-3. A nnual average respondent burden and cost - c AF Os 

Baseline 
(2010 
Animal Net Changes Annual Totals Under 
Sector ICR) from 308 Rule Proposed Rule 

Uniaue Respondents (number} 22,844 0 22,844 
Responses (number} 2,934,438 6,960 2,941,398 
Burden (hours) 2,810,266 6,960 2,817,226 
Costs (labor) $56,708,595 $203,929 $56,912,524 
Costs C capital)-annualized $228,971 $0 $228,971 
Costs CO&M) $6,705,593 $0 $6,705,593 

Total Costs $63,643, 158 $203,929 $63,847,087 

T bl A a e 6-4. nnual average Federal aovernment burden and cost 

Baseline 
(2010 
Animal Net Changes Annual Totals Under 
Sector ICR) from 308 Rule Proposed Rule 

Responses (number) 1,303 6,960 8,263 
Burden (hours) 15, 188 3,480 18,668 
Costs (labor) $691,350 $158,411 $849,760 
Costs (capital)-annualized $0 $31,050 $31,050 
Costs (O&M) $62,463 $21,000 $83,463 

Total Costs $753,813 $210,461 $964,273 
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6(f) Bottom Line Burden Hours and Costs 

There will be an annual average of 6,960 additional CAFO responses over the 3-year period 
under this ICR.3 The additional annual burden hours associated with the proposed rulemaking 
are estimated to total to 6,960 hours for all CAFO respondents (5,094 hours for permitted 
CAFOs; 1,866 hours for non-permitted CAFOs). The total additional CAFO respondent average 
annual costs over the 3-year period will be $203,929 ($149,260 for permitted CAFOs; $54,669 
for non-permitted CAFOs). 

There is no additional burden or cost on States resulting from the proposed rule. 

EPA is responsible for collection of data and record keeping. There will be an annual average of 
6,960 additional responses during the 3-year ICR period. Average agency burden increase is 
3,480 hours for the 3-year period. Agency costs will increase an average of $210,461 for the 3-
year ICR period. 

6(g) Reasons for Change In Burden 

This ICR presents the burden impacts of EPA's proposed 308 rule. The analysis of net burden 
impacts from the proposed rule revisions presented in this ICR controls for an adjusted 
calculation of baseline impacts compared to baseline impacts originally presented in the 2010 
Animals Sector ICR (EPA ICR No. 1989.07). 

6(h) Burden Statement 

The annual public reporting and recordkeeping burden increase associated with the new 
proposed reporting provisions to require all CAFOs to submit facility information is estimated to 
total to 6,960 hours for all CAFO respondents. The annual average number of CAFO responses 
is 6,960. 

Burden means the total time, effort, or financial resources expended by persons to generate, 
maintain, retain, disclose or provide information to or for a Federal agency. This includes the 
time needed to review instructions; develop, acquire, install, and use technology and systems for 
the purposes of collecting, validating, and verifying information, processing and maintaining 

·information, and disclosing and providing information; adjust the existing ways to comply with 
any previously applicable instructions and requirements; train personnel to be able to respond to 
a collection of information; search data sources; complete and review the collection of 
information; and transmit or otherwise disclose the information. An agency may not conduct or 
sponsor, and a person is not required to respond to, a collection of information unless it displays 
a currently valid OMB control number. The OMB control numbers for EPA's regulations are 
listed at 40 CFR Part 9 and 48 CFR Chapter 15. 

3 CAFO responses do not mean number ofCAFOs. The proposed rule does not add CAFOs to the total universe of 
CAFOs or the number of CAFOs that need to seek permits. However, CAFOs as a group are required to perform 
new information collection activities under the proposed rule. 
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In summary, EPA's analysis for the Paperwork Reduction Act (PRA) projects (as shown in 
Table 6-3) that CAFO operators will experience an increase in total annual administrative 
burden of approximately $0.2 million as a result of the EPA proposed rule to collect facility 
information from all CAFOs. There are no impacts to State permitting authorities. 
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ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Parts 9and122 

[EPA-HQ-OW-2011-0188; FAL-9481-7) 

AIN 2040-AF22 

National Pollutant Discharge 
Elimination System (NPDES) 
Concentrated Animal Feeding 
Operation (CAFO) Reporting Rule 

AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Proposed rule. 

SUMMARY: EPA co-proposes two options 
for obtaining basic information from 
CAFOs to support EPA in meeting its 
water quality protection responsibilities 
under the Clean Water Act (CWA). The 
purpose of this co-proposal is to 
improve and restore water quality by 
collecting facility-specific information 
that would improve EPA's ability to 
effectively implement the NPDES 
program and to ensure that CAFOs are 
complying with the requirements of the 
CWA. Under one co-proposed option, 
EPA would use the authority of CW A 
section 308 to obtain certain identifying 
information from all CAFOs. Under the 
other option, EPA could use the 
authority of CWA section 308 to obtain 
this information from CAFOs that fall 
within areas that have been identified as 
having water quality concerns likely 
associated with CAFOs (focus 
watersheds). However, EPA would make 
every reasonable effort to assess the 
utility of existing publicly available data 
and programs to obtain identifying 
information about CAFOs by working 
with partners at the Federal. state, and 
local level before determining whether 
an information collection request is 
necessary. This information would 
allow EPA to achieve more efficiently 
and effectively the water quality 
protection goals and objectives of the 
CWA. EPA also requests comment on 
three alternative approaches to gather 
information about CAFOs, which could 
be used to achieve the objectives of this 
proposed action in protecting water 
quality. 
DATES: Comments on this proposed 
action must be received on or before 
December 20, 2011. EPA plans to hold 
two Webinars in November, 2011 to 
provide an overview of, and answer 
questions about, the proposed rule 
requirements. 

ADDRESSES: Comments: Submit your 
comments, identified by Docket ID No. 
EPA-HQ-OW-2011-0188, by one of the 
following methods: 

• http://www.regulations.gov: Follow 
the on-line instructions for submitting 
comments. 

• E-mail: ow-docket@epa.gov, 
Attention Docket ID No. EPA-HQ-OW-
2011-0188, 

• Fax: (202) 566-9744. 
• Mail: Water Docket, Environmental 

Protection Agency, Mailcode: 28221T, 
Attention Docket ID No. EPA-HQ-OW-
2011-0188, 1200 Pennsylvania Ave., 
NW., Washington, DC 20460. In 
addition, please mail a copy of your 
comments on the information collection 
provisions to the Office of Information 
and Regulatory Affairs, Office of 
Management and Budget (OMB), Attn: 
Desk Officer for EPA, 725 17th St., NW., 
Washington, DC 20503. 

• Hand Delivery: EPA Docket Center, 
EPA West, Room 3334, 1301 
Constitution Avenue, NW .. Washington, 
DC, Attention Docket ID No. EPA-HQ
OW-2011-0188. Such deliveries are 
accepted only during the Docket 
Center's normal hours of operation, and 
special arrangements should be made 
for deliveries of boxed information. 

Instructions: Direct your comments to 
Docket ID No. EPA-HQ-OW-2011-
0188. EPA's policy is that all comments 
received will be included in the public 
docket without change and could be 
made available online at http:// 
www.regulations.gov, including any 
personal information provided, unless 
the comment includes information 
claimed to be Confidential Business 
Information (CBI) or other information 
whose disclosure is restricted by statute. 
Do not submit information that you 
consider to be CBI or otherwise 
protected through http:// 
www.regulations.gov or e-mail. The 
http://www.regulations.gov Web site is 
an "anonymous access" system, which 
means that EPA will not know your 
identity or contact information unless 
you provide it in the body of your 
comment. If you send an e-mail 
comment directly to EPA without going 
through http://www.regulations.gov 
your e-mail address will be 
automatically captured and included as 
part of the comment that is placed in the 
public docket and made available on the 
Internet. If you submit an electronic 
comment, EPA recommends that you 
include your name and other contact 
information in the body of your 
comment and with any disk or CD-ROM 
you submit. IfEPA cannot read your 
comment because of technical 
difficulties and cannot contact you for 
clarification, EPA might not be able to 
consider your comment. Electronic files 
should avoid the use of special 
characters, any form of encryption, and 
be free of any defects or viruses. For 

additional information about EPA's 
public docket visit the EPA Docket 
Center homepage at http:// 
www.epa.gov/epahome/dockets.htm. 
For additional instructions on 
submitting comments, go to the 
SUPPLEMENTARY INFORMATION section of 
this document. 

Docket: All documents in the docket 
are listed in the http:// 
www.regulations.gov index. Although 
listed in the index, some information is 
not publicly available, e.g., CBI or other 
information whose disclosure is 
restricted by statute. Certain other 
material, such as copyrighted material, 
will be publicly available only in hard 
copy. Publicly available docket 
materials are available either 
electronically in http:// 
www.regulations.gov or in hard copy at 
the Water Docket, EPA/DC, EPA West, 
Room 3334, 1301 Constitution Ave., 
NW., Washington, DC 20004. The Public 
Reading Room is open from 8:30 a.m. to 
4:30 p.m., Monday through Friday, 
excluding Federal holidays. The 
telephone number for the Public 
Reading Room is (202) 566-1744, and 
the telephone number for the Water 
Docket is (202) 566-2426. 

Webinar: EPA plans to hold two 
Webinars in November, 2011 to provide 
an overview of, and answer questions 
about, the proposed rule requirements. 
Information about how to register and 
access the Webinar can be found on 
EPA's Web site at http://cfpub.epa.gov/ 
npdeslafo/aforule.cfm no later than 
October 24, 2011. 
FOR FURTHER INFORMATION CONTACT: For 
additional information contact, Becky 
Mitschele, Water Permits Division, 
Office of Wastewater Management 
(4203M), U.S. Environmental Protection 
Agency, 1200 Pennsylvania Ave., NW., 
Washington, DC 20460; telephone 
number: (202) 564-6418; fax number 
(202) 564-6384; e-mail address: 
mitschele.becky@epa.gov. 

SUPPLEMENTARY INFORMATION: 

I. General Information 
A. Does this action apply to me? 
B. What should I consider as I prepare my 

comments for EPA? 
C. Under what legal authority is this rule 

proposed? 
II. Background 

A. The Clean Water Act 
B. Environmental and Human Health 

Impacts of CAFOs 
C. United States Government 

Accountability Office Report 
D. United States Office of Management and 

Budget Report 
E. Litigation Regarding the 2008 Revised 

NPDES Permit Regulation and Effluent 
Limitations Guidelines for CAFOs in 
Response to the Waterkeeper Decision 
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III. This Proposed Action 
A. Proposed Action Overview and 

Objectives 
B. CWA Section 308 Data Collection and 

EPA's Approach Toward Collecting 
Facility-Specific Information From 
CAFOs Through Rulemaking 

C. Option 1 Would Apply to All CAFOs 
1. What information would EPA require as 

part of an information gathering survey 
for CAFOs and why is EPA proposing to 
require this information? 

2. What information would EPA not 
require as part of the collection request 
survey for CAFOs? 

3. Who would be required to submit the 
information? 

4. When would States that choose to 
submit the information be allowed to 
provide the information to EPA and 
when would CAFOs be required to 
submit the information to EPA? 

5. How would CAFOs submit the 
information to EPA? 

6. How would States submit the 
information to EPA? 

D. Option 2 Would Apply to CAFOs in a 
Focus Watershed 

1. How would EPA identify a focus 
watershed? 

2. Considerations When Determining 
Whether a Focus Watershed Meets the 
Criteria for Water Quality Protection 

3. How would EPA identify CAFOs from 
which additional information is needed? 

4. What information would EPA require as 
part of an information gathering survey 
for CAFOs in a focus watershed? 

5. How would EPA geographically define 
a focus watershed? 

6. How would EPA inform CAFOs of their 
responsibility if they were required to 
respond to an information request? 

7. When would CAFOs in a focus 
watershed be required to submit the 
information to EPA? 

8. How would CAFOs in a focus watershed 
submit information to EPA? 

E. Failure To Provide the Information as 
Required by This Proposed Action 

F. Alternative Approaches To Achieve 
Rule Objectives 

1. Use of Existing Data Sources 
2. Alternative Mechanisms for Promoting 

Environmental Stewardship and 
Compliance 

3. Require Authorized States to Submit 
CAFO Information From Their CAFO 
Regulatory Programs and Only Collect 
Information From CAFOs if a State Does 
Not Report 

IV. Impact Analysis 
A. Benefits and Costs Overview 
B. Administrative Burden Impacts 

V. Statutory and Executive Order Reviews 
A. Executive Order 12866: Regulatory 

Planning and Review and Executive 
Order 13563: Improving Regulation and 
Regulatory Review 

B. Paperwork Reduction Act 
C. Regulatory Flexibility Act 
D. Unfunded Mandates Reform Act 
E. Executive Order 13132: Federalism 
F. Executive Order 13175: Consultation 

and Coordination With Indian Tribal 
Governments 

G. Executive Order 13045: Protection of 
Children From Environmental Health 
and Safety Risks 

H. Executive Order 13211: Actions 
Concerning Regulations That 
Significantly Affect Energy Supply, 
Distribution, or Use 

I. National Technology Transfer and 
Advancement Act 

J. Executive Order 12898: Federal Actions 
To Address Environmental Justice in 
Minority Populations and Low-Income 
Populations 

I. General Information 

A. Does this action apply to me? 

This proposed rulemaking would 
apply to concentrated animal feeding 
operations (CAPOs) as defined in the 
National Pollutant Discharge 
Elimination System (NPDES) 
regulations at 40 CFR 122.23(b)(2), 
pursuant to section 502(14) of the Clean 
Water Act ("CWA"). An animal feeding 
operation (AFO) is a CAPO if it meets 
the regulatory definition of a Large or 
Medium CAFO (40 CFR 122.23 (b)(4) or 
(6)) or has been designated as a CAPO 
(40 CFR 122.23 (c)) by the NPDES 
permitting authority or by EPA. The 
following table provides the size 
thresholds for Large, Medium and Small 
CAFOs in each animal sector. 

TABLE 1-SUMMARY OF CAFO SIZE THRESHOLDS FOR ALL SECTORS 

Sector Large Medium 1 Sma112 

Cattle or cow/calf pairs........................................... 1,000 or more ............................... 300-999 ........................................ Less than 300. 
Mature diary cattle .................................................. 700 or more .... .. ............................ 20o-699 .. ...... ................................ Less than 200. 
Veal calves ............................................................. 1,000 or more ............................... 300-999 ........................................ Less than 300. 
Swine (weighing over 55 pounds).......................... 2,500 or more ............................... 750-2,499 ..................................... Less than 750. 
Swine (weighing less than 55 pounds) .................. 10,000 or more ............................. 3,000-9,999 .................................. Less than 3,000. 
Horses .................................................................... 500 or more .................................. 15Q-499 ........................................ Less than 150. 
Sheep or lambs ...................................................... 10,000 or more ............................. 3,000-9,999 .................................. Less than 3,000. 
Turkeys................................................................... 55,000 or more ............................. 16,50o-54,999 .............................. Less than 16,500. 
Laying hens or broilers (liquid manure handling 30,000 or more ............................. 9,000-29,999 ................................ Less than 9,000. 

system). 
Chickens other than laying hens (other than a liq- 125,000 or more ........................... 37,500-124,999 ............................ Less than 37,500. 

uid manure handling system). 
Laying hens (other than a liquid manure handling 82,000 or more ............................. 25,000-81,999 .............................. Less than 25,000. 

system). 
Ducks ( other than a liquid manure handling sys- 30,000 or more ............................. 10,000-29,999 .............................. Less than 10,000. 

tem). 
Ducks (liquid manure handling system) .......... ....... 5,000 or more ............................... 1,500-4,999 ....... .... ....................... Less than 1,500. 

Notes: 
1 May be designated or must meet one of the following two criteria to be defined as a medium CAFO: (A) Discharges pollutants through a 

man-made device; or (B) directly discharges pollutants Into waters of the United States which pass over, across, or through the facility or other
wise come into direct contact with the confined animals. 40 CFR 122.23(b)(6). 

2 Not a CAFO by regulatory definition, but may be designated as a CAFO on a case-by-case basis. 40 CFR 122.23(b)(9). 

That table is not intended to be 
exhaustive, but rather provides a guide 
for readers regarding entities likely to be 
regulated by this proposed rulemaking. 
The table lists the types of entities that 
EPA is currently aware of that could be 
regulated by this action. Other types of 
entities not listed in the table could also 

be CAFOs. The owners or operators of 
AFOs that have not been designated and 
that do not confine the required number 
of animals to meet the definition of a 
Large or Medium CAFO are not required 
to submit information. 

To determine whether your operation 
is a CAFO, you should carefully 

examine the applicability criteria in 40 
CFR 122.23. If you have questions 
regarding the applicability of this action 
to a particular entity, consult the person 
listed in the preceding FOR FURTHER 
INFORMATION CONTACT section. 
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B. What should I consider as I prepare 
my comments for EPA? 

1. Tips for Preparing Your Comments 
When submitting comments, 

remember to: 
• Identify the rulemaking by docket 

number and other identifying 
information (subject heading, Federal 
Regi1ter date and page number). 

• Follow directions-The agency 
might ask you to respond to specific 
questions or organize comments by 
referencing a Code of Federal 
Regulations (CFR) part or section 
number. 

• Explain why you agree or disagree, 
suggest alternatives, and substitute 
language for your requested changes. 

• Describe any assumptions and 
provide any technical information and/ 
or data that you used. 

• If you estimate potential costs or 
burdens, explain how you arrived at 
your estimate in sufficient detail to 
allow for it to be reproduced. 

• Provide specific examples to 
illustrate your concerns, and suggest 
alternatives. 

• Explain your views as clearly as 
possible. 

• Make sure to submit your 
comments by the comment period 
deadline identified. 

2. Submitting Comments to EPA 
Direct your comments to Docket ID 

No. EPA-HQ-OW-2011-0188. EPA's 
policy is that all comments received 
will be included in the public docket 
without change and could be made 
available online at http:// 
www.regulations.gov, including any 
personal information provided, unless 
the comment includes information 
claimed to be Confidential Business 
Information (CBI) or other information 
whose disclosure is restricted by statute. 
The http://www.regulations.gov Web 
site is an "anonymous access" system, 
which means that EPA will not know 
your identity or contact information 
unless you provide it in the body of 
your comment. If you send an e-mail 
comment directly to EPA without going 
through http :Ilwww.regulations.gov 
your e-mail address will be 
automatically captured and included as 
part of the comment that is placed in the 
public docket and made available on the 
Internet. If you submit an electronic 
comment, EPA recommends that you 
include your name and other contact 
information in the body of your 
comment and with any disk or CD-ROM 
you submit. IfEPA cannot read your 
comment because of technical 
difficulties and cannot contact you for 
clarification, EPA might not be able to 

consider your comment. Electronic files 
should avoid the use of special 
characters, any form of encryption, and 
be free of any defects or viruses. For 
additional information about EPA's 
public docket, visit the EPA Docket 
Center homepage at http:// 
www.epa.gov/epahomeldockets.htm. 

3. Submitting Confidential Business 
Information 

Do not submit CBI information to EPA 
through http://www.regulations.gov or 
e-mail. Clearly mark the part of or all 
the information that you claim to be 
CBI. For CBI information on a disk or 
CD-ROM that you mail to EPA, mark 
the outside of the disk or CD-ROM as 
CBI and then identify electronically 
within the disk or CD-ROM the specific 
information that is claimed as CBI. In 
addition to one complete version of the 
comment that includes information 
claimed as CBI, a copy of the comment 
that does not contain the information 
claimed as CBI must be submitted for 
inclusion in the public docket. 
Information so marked will not be 
disclosed except in accordance with 
procedures set forth in 40 CFR part 2. 

C. Under what legal authority is this 
proposed action issued? 

Today's proposed rulemaking is 
issued under the authority of sections 
301,304,305,308,309,402,501,and 
504 of the CWA, 33 U.S.C. 1311, 1314, 
1315, 1318, 1319, 1342, and 1361. 

II. Background 

A. The Clean Water Act 

Congress passed the Federal Water 
Pollution Control Act Amendments of 
1972, ("Clean Water Act" or "CWA") to 
"restore and maintain the chemical, 
physical, and biological integrity of the 
nation's waters" 33 U.S.C. 1251(a). 
Section 301 (a) of the CWA prohibits the 
"discharge of any pollutant by any 
person" except in compliance with the 
Act. 33 U.S.C. 131 l(a). Among the core 
provisions, the CWA establishes the 
National Pollutant Discharge 
Elimination System (NPDES) permit 
program to authorize and regulate the 
discharge of pollutants from point 
sources to waters of the United States. 
33 U.S.C. 1342. Section 502(14) of the 
CWA includes the term "CAFO" in the 
definition of "point source;" 
specifically, the term "point source" is 
defined as "any discernible, confined 
and discrete conveyance, including but 
not limited to any * * * concentrated 
animal feeding operation * * * from 
which pollutants are or may be 
discharged * * *" 33 U.S.C. 1362(14). 
Section 501 authorizes the 

Administrator to promulgate rules to 
carry out the Administrator's functions 
under the CW A. EPA has issued 
comprehensive regulations that 
implement the NPDES program at 40 
CFR parts 122-124. 

Section 308 of the CW A authorizes 
EPA to collect information from the 
"owner or operator of any point source" 
for the following purpose: 
To carry out the objectives of (the CWA], 
including but not limited to (1) developing or 
assisting in the development of any effluent 
limitation, or other limitation, prohibition, or 
effluent standard, pretreatment standard, or · 
standard of performance under [the CW A]; 
[2) determining whether any person is in 
violation of any such effluent limitation, or 
other limitation, prohibition or effluent 
standard, pretreatment standard. or standard 
of performance; (3) any requirement 
established under[§ 308 of the CWA); or (4) 
carrying out [sections 305, 311, 402, 404 
(relating to state permit programs). 405 and 
504 of the CWA]. • • • 33 U.S.C. 1318(a). 

Section 308(a)(3)(A) of the Act 
provides that, in furtherance of the 
stated objectives, EPA may require 
owners or operators of point sources to 
establish and maintain records; make 
reports; install, use, and maintain 
monitoring equipment; sample effluent; 
and provide such other information as 
EPA may reasonably require to carry out 
the objectives of the Act. 33 U.S.C. 
1318(a). Section 309 of the CWA 
authorizes EPA to assess penalties for 
violations of section 308 of the CWA. 33 
u.s.c. 1319. 

B. Environmental and Human Health 
Impacts of CAFOs 

Despite more than 35 years of 
regulating CAFOs, reports of water 
quality impacts from large animal 
feeding operations persist. At the time 
of the 2003 CAFO rulemaking, the 
Agency received estimates from USDA 
indicating that livestock operations 
where animals are confined produce 
more than 300 million tons of manure 
annually. 68 FR 7180. On the basis of 
that figure, EPA estimated that animals 
raised in confinement generate more 
than three times the amount ofraw 
waste than the amount of waste that is 
generated by humans in the United 
States. Id. For the 2003 CAFO 
rulemaking, EPA estimated that CAFOs 
collectively produce 60 percent of all 
manure generated by farms that confine 
animals. Id. 

Pollutants from manure, litter, and 
process wastewater can affect human 
health and the environment. Whether 
from poultry, cattle, or swine, the 
manure, litter and process wastewater 
contains substantial amounts of 
nutrients (nitrogen, phosphorus, and 
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potassium), pathogens, heavy metals, 
and smaller amounts of other elements 
and pharmaceuticals. This manure, 
litter, and process wastewater 
commonly is applied to crops associated 
with CAFO operations or transferred off 
site. Where over-applied or applied 
before precipitation events, excess 
nutrients can flow off of agricultural 
fields, causing harmful aquatic plant 
growth, commonly referred to as "algal 
blooms," which can cause fish kills and 
contribute to "dead zones.'' In addition, 
algal blooms often release toxins that are 
harmful to human health. 

To improve the Agency's ability to 
estimate ecological and human risk for 
chemical and microbial contaminants 
that enter water resources, EPA is 
continuing research· to evaluate the 
effect of CAFOs on surface and ground 
water quality. Effective control of 
pathogens originating in livestock 
manure or poultry litter could improve 
human and ecosystem health through 
reductions in waterborne disease 
organisms and chemicals. More than 40 
diseases found in manure can be 
transferred to humans, including 
causative agents for Salmonellosis, 
Tuberculosis, Leptospirosis, infantile 
diarrheal disease, Q-Fever, Trichinosis, 
and Giardiasis. Exposure to waterborne 
pathogen contaminants can result from 
both recreational use of affected surface 
water (accidental ingestion of 
contaminated water and dermal contact 
during swimming) and from ingestion of 
drinking water derived from either 
contaminated surface water or 
groundwater. JoAnn Burkholder, et al., 
Impacts of Waste from Concentrated 
Animal Feeding Operations on Water 
Quality, 115 Env't Health Perspectives 
310 (2007). 

Heavy metals such as arsenic, 
cadmium, iron, lead, manganese, and 
nickel are commonly found in CAFO 
manure, litter, and process wastewater. 
Some heavy metals, such as copper and 
zinc, are essential nutrients for animal 
growth-especially for cattle, swine and 
poultry. However, farm animals excrete 
excess heavy metals in their manure, 
which in tum is spread as fertilizer, 
causing potential runoff problems. U.S. 
EPA, Risk Assessment Evaluation for 
Concentrated Animal Feeding 
Operations, EPA-600-R-04-042 (2004); 
and U.S. EPA, Development Document 
for the Final Revisions to the National 
Pollutant Discharge Elimination System 
Regulation and the Effluent Guidelines 
for Concentrated Animal Feeding 
Operation, EPA-821-R-032-001 (2002). 
EPA reported approximately 80 to 90 
percent of the copper, zinc, and arsenic 
consumed is excreted. Possible adverse 
effects reported in the literature include 

the risk of phytotoxicity, groundwater 
contamination and deposition in river 
sediment that may eventually release to 
pollute the water. U.S. EPA, Risk 
Assessment Evaluation for Concentrated 
Animal Feeding Operations, EPA-600-
R-04-042 (2004), pp. 43-46. Repeated 
application of manure above agronomic 
rates could result in exceedances of the 
cumulative metal loading rates 
established in EPA regulations at 40 
CFR part 503, thereby potentially 
impacting human health and the 
environment. U.S. EPA, Preliminary 
Data Summary Feedlots Point Source 
Category Study, EPA-821-R-99-002 
(1999), pp. 26-27. The health hazards 
that may result from chronic exposure 
to heavy metals at certain 
concentrations can include kidney 
problems from cadmium, Public Health 
Statement Cadmium (GAS #7440-43-9), 
available at http://www.atsdr.cdc.gov/ 
PHSIPHS.asp?id=46frtid=15; nervous 
system disorders, and 
neurodevelopmental problems (IQ 
deficits) from lead, Lead and 
Compounds (inorganic) (CASRN 7439-
92-1), available at http://www.epa.gov/ 
iris/subst/0277.htm; and cardiovascular 
effects, diabetes, respiratory effects, 
nervous system problems, and 
reproductive effects and cancers from 
multiple tissues from arsenic, NRC 
Arsenic in Drinking Water, National 
Academy Press (2001), available at 
http://www.nap.edu/openbookl 
0309076293/html/R1 .html. 

To promote growth and to control the 
spread of disease, antibiotics, growth 
hormones and other pharmaceutical 
agents are often added to feed rations or 
water, directly injected into animals, or 
administered via ear implants or tags. 
The annual amount of antimicrobial 
drugs sold and distributed in 2009 for 
use in food animals was 13.3 million 
kilograms or 28.8 million pounds. U.S. 
Food and Drug Administration, 2009 
Summary Report on Antimicrobials 
Sold or Distributed for Use in Food
producing Animals (2010). This was a 
significant increase in the annual use 
from 8.8 million kilograms or 
approximately 18 million pounds 
reported in 1995. U.S. Congress, Office 
of Technology Assessment, Impacts of 
Antibiotic-Resistant Bacteria, OT A-H-
629 (1995). 

Most antibiotics are not metabolized 
completely and are excreted from the 
treated animal shortly after medication. 
As much as 80-90 percent of some 
administered antibiotics occur as parent 
compounds in animal wastes. Scott 
Bradford et al., Reuse of Concentrated 
Animal Feeding Operation Wastewater 
on Agricultural Lands, 37 f. Env't 
Quality 97 (2008). Synthetic steroid 

hormones are extensively used as 
growth promoters for cattle in the 
United States. Id. Steroid hormones are 
of particular concern because there is 
laboratory evidence that very low 
concentrations of these chemicals can 
adversely affect the reproduction of fish 
and other aquatic species. Id. The 
dosing of livestock animals with 
antimicrobial agents for growth 
promotion and prophylaxis may 
promote antimicrobial resistance in 
pathogens, increasing the severity of 
disease and limiting treatment options 
for sickened individuals. U.S. EPA, 
Detecting and Mitigating the 
Environmental Impact of Fecal 
Pathogens Originating from Confined 
Animal Feeding Operations: Review, 
EPA600-R-06-021 (2005). 

In the most recent National Water 
Quality Inventory, 29 states specifically 
identified animal feeding operations as 
contributing to water quality 
impairment. U.S. EPA, National Water 
Quality Inventory: Report to Congress-
2004 Reporting Cycle, January 2009. 
EPA-841-R-08-001. The findings of 
this report are corroborated by 
numerous reports and studies 
conducted by government and 
independent researchers that identify 
the animal livestock industry as an 
important contributor of surface water 
pollution. For example, the GAO found 
in its 2008 Report to Congressional 
Requesters that since 2002, 68 studies 
had been completed that examined air 
and water quality issues associated with 
animal feeding operations. Fifteen of 
those have directly linked air and water 
pollutants from animal waste to specific 
health or environmental impacts. GA0-
08-944 (2008). For further discussion of 
this Report, see the section United 
States Government Accountability 
Office Report of this preamble. 

'Water quality impacts from CAFOs 
may be due, in part, to inadequate 
compliance with existing regulations or 
to limitations in CAFO permitting 
programs. EPA believes that basic 
information about CAFOs would assist 
the Agency in addressing those 
problems. Complete and accurate 
information allows governments, 
regulated communities, interest groups 
and the public to make more informed 
decisions regarding ways to protect the 
environment. 

C. United States Government 
Accountability Office Report 

In September 2008, the United States 
Government Accountability Office 
(GAO) issued a report to congressional 
requesters, recommending that EPA 
"should complete the Agency's effort to 
develop a national inventory of 
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permitted CAFOs and incorporate 
appropriate internal controls to ensure 
the quality of the data." U.S. Gov't 
Accountability Office, Concentrated 
Animal Feeding Operations-EPA 
Needs More Information and a Clearly 
Defined Strategy to Protect Air and 
Water Quality, GAD-08-944 5 (2008}, 
page 48. EPA officials stated that "EPA 
does not have data on the number and 
location of CAFOs nationwide and the 
amount of discharges from these 
operations. Without this information 
and data on how pollutant 
concentrations vary by type of 
operation, it is difficult to estimate the 
actual discharges occurring and to 
assess the extent to which CAFOs may 
be contributing to water pollution.", Id. 
page 31. The report also stated that 
"despite its long-term regulation of 
CAFOs, * * *EPA has neither the 
information it needs to assess the extent 
to which CAFOs may be contributing to 
water pollution, nor the information it 
needs to ensure compliance with the 
Clean Water Act." Id. page 48. 

The GAO report contains a review of 
EPA's data on permitted CAFOs, and 
the GAO determined that data obtained 
from state agencies "are inconsistent 
and inaccurate and do not provide EPA 
with the reliable data it needs to 
identify and inspect permitted CAFOs 
nationwide." Id. page 17. EPA had 
received its data from EPA Regional 
offices and from the states relating to 
permits issued to CAFOs between 2003 
and 2008. GAO interviewed officials in 
47 states to determine the accuracy and 
reliability of the data EPA collected. On 
the basis of that information, GAO 
determined that EPA's data was not 
reliable and could not be used to 
identify trends in permitted CAFOs over 
the five-year period. In addition to 
reviewing EPA's data on CAFOs, the 
GAO also reviewed data from other 
Federal agencies. GAO concluded that 
no Federal agency currently collects 
accurate and consistent data on the 
number, size, and location ofCAFOs as 
defined by the CAFO regulations. Id. 
page 4. EPA responded to the draft GAO 
report stating that the Agency would 
develop a comprehensive national 
inventory of CAFOs. Id. page 76. 

D. United States Office of Management 
and Budget Report 

More recently, the Office of 
Management and Budget (OMB} issued 
a report to Congress that describes the 
value of data collection efforts that 
minimize burden on reporting entities 
and have practical utility. In this report, 
OMB identifies the benefits and costs of 
Federal regulations and unfunded 
mandates on states, local and tribal 

entities. U.S. Office of Management and 
Budget, 2011 Report to Congress on the 
Benefits and Costs of Federal 
Regulations and Unfunded Mandates on 
State, Local, and Tribal Entities (2001}. 
This report stressed the importance of 
ensuring that regulations are "evidence
based and data-driven and hence based 
on the best available work in both 
science and social science." Id. page 5. 
Specifically, the report briefly outlines 
steps and best practices that are 
consistent with OMB's recent 
recommendations for "flexible, 
empirically informed approaches; 
increased openness about costs and 
benefits; and the use of disclosure as a 
regulatory tool." Id. page 5. EPA 
believes that today's co-proposed 
rulemaking would be consistent with 
OMB's recommendations by promoting 
transparency and providing a 
comprehensive body of data that would 
serve as a basis for sound decision
making about EPA's CAFO program. 

E. Litigation Regarding the 2008 Revised 
NPDES Permit Regulation and Effluent 
Limitations Guidelines for CAFOs in 
Response to the Waterkeeper Decision 

EPA's regulation of discharges from 
CAFOs dates to the 1970s. EPA initially 
issued national effluent limitations 
guidelines and standards (ELGs} for 
feedlots, on February 14, 1974 and 
NPDES CAFO regulations on March 18, 
1976. 39 FR 5704; 41FR11458. In 
February 2003, EPA issued revised 
CWA permitting requirements, ELGs 
and new source performance standards 
for CAFOs. 68 FR 7176. The 2003 CAFO 
rule required the owners or operators of 
all CAFOs to seek coverage under an 
NPDES permit, unless they 
demonstrated no potential to discharge. 
With implementation of the 2003 rule, 
EPA and state permitting authorities 
would have obtained information about 
the universe ofCAFOs. However, both 
environmental groups and industry 
challenged the 2003 final rule, and in 
February 2005, the U.S. Court of 
Appeals for the Second Circuit issued 
its decision in Waterkeeper Alliance et 
al. v. EPA, 399 F.3d 486 (2d Cir. 2005}. 
Among other things, the court held that 
EPA does not have authority under the 
CW A to require CAFOs that have only 
a potential to discharge to obtain NPDES 
permits. 

In 2008, EPA issued revised 
regulations in response to the 
Waterkeeper decision. Among other 
changes, the revised regulations 
required only those CAFOs that 
discharge or propose to discharge to 
obtain an NPDES permit. Subsequently, 
environmental groups and industry filed 
petitions for review of the 2008 rule, 

which were consolidated in the U.S. 
Court of Appeals for the Fifth Circuit. 
EPA signed a settlement agreement with 
the environmental petitioners in which 
EPA committed to propose a rule, 
pursuant to CWA section 308, that 
would require CAFOs to provide certain 
information to EPA. The settlement 
agreement provides the context and 
timeline for this proposed rulemaking. 

The settlement agreement commits 
EPA to propose, by October 14, 2011, a 
rule under section 308 of the CWA, 33 
U.S.C. 1318, to require all owners or 
operators of CAFOs, whether or not they 
have NPDES permits, to submit certain 
information to EPA. EPA agreed to 
propose a rule requiring CAFOs to 
submit the information listed below; or, 
if EPA decides not to include one of the 
items in the proposal, EPA would 
identify the item(s}, explain why EPA 
chose not to propose requiring that 
information and request comment on 
the excluded items. EPA committed to 
take final action on the rule by July 13, 
2012. The settlement agreement does 
not commit EPA to the substance of any 
final action. The settlement agreement 
expressly states that nothing in the 
agreement shall be construed to limit or 
modify the discretion accorded EPA by 
the CWA or by general principals of 
administrative law. Nor does the CWA 
require EPA to collect the information 
proposed in today's notice. 

The items listed in the settlement 
agreement to be addressed in the 
proposal include the following: 

1. Name and address of the owner and 
operator; 

2. If contract operation, name and 
address of the integrator; 

3. Location (longitude and latitude) of 
the operation; 

4. Type of facility; 
5. Number and type(s) of animals; 
6. Type and capacity of manure 

storage; 
7. Quantity of manure, process 

wastewater, and litter generated 
annually by the CAFO; 

8. Whether the CAFO land-applies; 
9. Available acreage for land 

application; 
10. If the CAFO land-applies, whether 

it implements a nutrient management 
plan for land application; 

11. If the CAFO land-applies, whether 
it employs nutrient management 
practices and keeps records on site 
consistent with 40 CFR 122.23(e}; 

12. If the CAFO does not land apply, 
alternative uses of manure, litter and/or 
wastewater; 

13. Whether the CAFO transfers 
manure off site, and if so, quantity 
transferred to recipient(s) of transferred 
manure; and 
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14. Whether the CAFO has applied for 
an NPDES permit 

On March 15, 2011, the Fifth Circuit 
Court of Appeals vacated the 
requirement in EPA's 2008 CAFO rule 
that CAFOs that "propose" to discharge 
obtain NPDES permits and held that 
CAFOs are not liable under the CW A for 
failing to apply for NPDES permits. 
Nat'/ Pork Producers Council (NPPC) v. 
EPA, 635 F.3d 738 (5th Cir. 2011) 
(herein referred to as NPCC). The Fifth 
Circuit held that there must be an 
"actual discharge to trigger the CWA 
requirement to obtain a permit." NPPC, 
635 F.3d at 751. EPA's authority to 
collect information under section 308 
from "point sources" is broader than 
EP A's authority to require and enforce 
a requirement to apply for an NPDES 
permit, as interpreted by NPPC. In 
particular, EPA is authorized under 
section 308 to collect information from 
any point source, and point sources are 
defined to include "any discernible, 
confined and discrete conveyance, 
including * * * any * * * 
concentrated animal feeding operation 
* * * from which pollutants are or may 
be discharged." 33 U.S.C. 1362(14). 
Today's proposed rulemaking is 
therefore not affected by this ruling of 
the Fifth Circuit Court of Appeals. 

In vacating the requirement that 
CAFOs that propose to discharge apply 
for an NPDES permit (the "duty to 
apply" provision), the court held that 
"there must be an actual discharge into 
navigable waters to trigger the CWA's 
requirements and the EPA's authority. 
Accordingly, EPA's authority is limited 
to the regulation of CAFOs that 
discharge." NPPC, 635 F.3d at 751. The 
court's holding that EPA may regulate 
only those CAFOs that discharge is 
limited to the specific type of regulation 
at issue before the court: the duty to 
apply for a permit. Today's notice 
proposes options for gathering basic 
information from CAFOs; it does not 
require them to obtain permits. 

EPA proposes to gatlier information 
from CAFOs pursuant to its authority in 
CWA section 308 to collect information. 
This information-gathering authority is 
broader than EPA's authority to require 
permit coverage, which was at issue in 
NPPC. Section 308 authorizes 
information collection from "point 
sources," which includes CAFOs that 
discharge or may discharge. 33 U.S.C 
1318(a); 1362(14) (the term "point 
source" is defined as "any discernible, 
confined, and discrete conveyance, 
including * * * any * * * 
concentrated animal feeding operation 
* * * from which pollutants are or may 
be discharged * * *"). The plain 
language of section 308 expressly 

authorizes information collection for a 
list of purposes including assistance in 
developing, implementing, and 
enforcing effluent limitations or 
standards, such as the prohibition 
against discharging without a permit. 33 
U.S.C. 1318(a). The information EPA 
proposes to collect is limited to basic 
information about CAFOs and would 
enable EPA, states, and others to 
determine the number of CAFOs in the 
United States and where they are 
located and would assist EPA in 
developing, implementing, and 
enforcing the requirements of the Act. 

III. This Proposed Action 

A. Proposed Action Overview and 
Objectives 

The purpose of this co-proposal is to 
improve and restore water quality by 
collecting facility-specific information 
that would improve EPA's ability to 
effectively implement the NPDES 
program and to ensure that CAFOs are 
complying with the requirements of the 
CWA, including the requirement to 
obtain an NPDES permit if they 
discharge pollutants to waters of the 
U.S. Section 402 ofthe CWA authorizes 
EPA to regulate all point source 
discharges through the NPDES 
permitting program. The NPDES 
program regulates discharges from such 
industries as manufacturing and 
processing plants (e.g., textile mills, 
pulp and paper mills), municipal 
wastewater treatment plants, 
construction sites and CAFOs. Unlike 
many other point source industries, EPA 
does not have facility-specific 
information for all CAFOs in the United 
States. Facility location and basic 
operational characteristics that relate to 
how and why a facility may discharge 
is essential information needed to carry 
out NPDES programmatic functions, 
which include the following: 

• Evaluating NPDES program 
effectiveness; 

• Identifying and permitting CAFOs 
that discharge; 

• Conducting education and outreach 
to promote best management practices; 

• Determining potential sources of 
water quality impairments and taking 
steps to address those impairments; 

• Estimating CAFO pollutant 
loadings-by facility, by watershed, or 
some other geographical area; and 

• Targeting resources for compliance 
assistance or enforcement. 

The six categories listed above 
represent key activities necessary to 
ensure that CAFOs are meeting their 
obligations under the CWA regarding 
protection of water quality from CAFO 
discharges and can be carried out most 

efficiently and effectively when EPA 
and states have access to facility 
contacts and other basic information 
about CAFOs. This information could be 
used to better protect public health and 
welfare of communities near CAFOs, 
including environmental justice for 
minority, indigenous or low-income 
communities. 

In today's proposed rulemaking, EPA 
co-proposes two options by which the 
Agency may achieve today's rule 
objectives: Option 1 (Section C.) would 
apply to all CAFOs; Option 2 (Section 
D) would identify focus watersheds 
where CAFO discharges may be causing 
water quality concerns and EPA could 
use its section 308 authority to obtain 
information from CAFOs in these areas. 
However, EPA would make every 
reasonable effort to assess the utility of 
existing publicly available data and 
programs to identify CAFOs by working 
with partners at the Federal, state, and 
local level before determining whether 
requiring CAFOs to provide the 
information is necessary. Both of these 
options propose revisions to the NPDES 
regulations, which would allow EPA to 
obtain necessary information from 
CAFOs, including their contact 
information, location of the CAFO's 
production area, NPDES permitting 
status, number, and type of animals, and 
number of acres available for land 
application. Section F. Alternative 
Approaches to Achieve Rule Objectives 
discusses alternative approaches to a 
regulatory information request for 
CAFOs that may achieve similar 
outcomes (i.e., ensuring that CAFOs are 
complying with their obligations under 
the CWA). 

B. CWA Section 308 Data Collection and 
EPA's Approach Toward Collecting 
Facility-Specific Information From 
CAFOs Through Rulemaking 

The proposed rulemaking utilizes 
EPA's authority under section 308 of the 
CW A, which authorizes EPA to collect 
information from point sources when 
necessary to carry out the objectives of 
the CW A. Since the 1970s, EPA 
routinely has used its authority under 
section 308 of the Act to collect 
information from large groups of point 
sources when developing and reviewing 
ELGs. An ELG survey typically will 
request industrial sources to provide 
information such as the type and 
amount of pollutants discharged, 
technologies available to treat waste 
streams, the performance capability of 
these technologies, and financial data. 
EPA uses this information to determine 
the appropriate control requirements 
and to assess the economic feasibility of 
such additional controls. As an 
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example, when reviewing the ELGs 
applicable to the steam electric 
industry, EPA determined that the data 
available at that time did not include all 
wastewater streams generated by the 
steam electric industry. To address this 
deficiency, EPA issued detailed 
questionnaires to the industry, which 
required the industry to respond to 
questions including contact 
information, facility address, pollutants 
in wastewater discharges, volume of 
discharges, and types and performance 
of technologies employed to treat the 
wastewater along with financial 
information. When developing ELGs for 
coal bed methane extractions, EPA 
conducted an industry survey to 
evaluate the volume of water produced 
from extraction; the management, 
storage, treatment and disposal options; 
and the environmental impacts of 
surface discharges. Information 
collection under the CWA, thus, has 
been a frequently used tool to develop 
appropriate and environmentally 
protective standards. 

There is precedent for EPA using its 
section 308 authority to collect 
information from entities not currently 
required to obtain NPDES permits. 
Recently, EPA conducted surveys to 
gather information to help assess the 
impact of potential changes that the 
Agency is considering to its existing 
stormwater requirements. As part of this 
effort, EPA sent questionnaires to 
regulated Municipal Separate Storm 
Sewer System (MS4s), non-regulated 
MS4s, transportation MS4s, NPDES 
permitting authorities, and owners and 
operators of developed sites. 

EPA can use a variety of methods to 
obtain data required by information 
collection requests under section 308. 
The most common method is to mail 
questionnaires directly to industry 
contacts. However, because EPA does 
not know the names and addresses of all 
CAFOs, mailing surveys to CAFOs is not 
possible; therefore, a rule is necessary to 
collect the information. The final 
Federal Register notice would contain 
the information collection request form 
(see the proposed form at the end of this 
preamble). Under Option 1, CAFOs 
would be required to respond to the 
request as issued in the Federal Register 
unless a state chooses to provide the 
information on behalf of a CAFO. Under 
Option 2, CAFOs in a focus watershed 
would be required to respond, but EPA 
would make every reasonable effort to 
assess the utility of existing publicly 
available data and programs to identify 
CAFOs by working with partners at the 
Federal. state, and local level before 
determining whether requiring CAFOs 
to respond to a survey request is 

necessary. This request would be 
accomplished through a locally
applicable notice in the Federal 
Register along with other forms of local 
outreach. In the Federal Register, EPA 
also would include the description of 
the focus watershed and the reasons for 
its selection. To implement the rule 
effectively, EPA intends to conduct 
extensive outreach to the CAFO 
industry to ensure that all CAFOs know 
of the existence of this rule and any 
requirement to respond. The owners or 
operators of AFOs that have not been 
designated and that do not confine the 
required number of animals to meet the 
definition of a Large or Medium CAFO 
are not required to submit information 
under this proposed rulemaking. 

The rulemaking process is an 
appropriate way to collect information 
from CAFOs because rulemaking is a 
transparent, equitable, .and efficient 
method of collecting information from a 
large universe of entities. Moreover, 
allowing the states to submit the 
information required by this proposed 
action on behalf of a CAFO, included in 
the proposed option that would require 
all CAFOs to submit information, would 
allow states to collaborate with EPA in 
reducing the burden on some CAFOs to 
report the information to EPA. The 
proposed rule is a reasonable exercise of 
CWA section 308 authority because the 
information to be submitted would 
enable EPA to carry out and ensure 
compliance with the NPDES permitting 
program and other CWA requirements 
for CAFOs. See, e.g. Natural Resources 
Def. Council, Inc. v. EPA, 822 F.2d 104, 
119 (DC Cir. 1987); In re Simpson Paper 
Co. and Louisiana-Pacific Corp .• 3 
E.A.D. 541, 549 (1991). 

EPA requests comment on obtaining 
the information through options in this 
co-proposed rulemaking or whether 
EPA should explore alternative 
approaches as described in the 
Alternative Approaches to Achieve Rule 
Objectives section of this preamble. 

C. Option 1 Would Apply to All CAFOs 

1. What information would EPA require 
as part of an information gathering 
survey for CAFOs and why is EPA 
proposing to require this information? 

Proposed paragraph § 122.23(k)(2) 
specifies the information EPA would 
require respondents to provide to the 
Agency. Under this proposed option, 
EPA would require respondents to 
submit the following information: 

(i) The legal name of the owner of the 
CAFO or an authorized representative, 
their mailing address, e-mail address (if 
available) and primary telephone 
number. An authorized representative 

must be an individual who is involved 
with the management or representation 
of the CAFO. The authorized 
representative must be located within 
reasonable proximity to the CAFO, and 
must be authorized and sufficiently 
informed to respond to inquiries from 
EPA on behalfofthe CAFO; 

(ii) The location of the CAFO's 
production area identified by the 
latitude and longitude or by the street 
address. 

(iii) If the owner or operator has 
NPDES permit coverage as of [the 
effective date offinal rule). the date of 
issuance of coverage under the NPDES 
permit, and the permit number. If the 
owner or operator has submitted an 
NPDES permit application or a Notice of 
Intent as of [the effective date of final 
rule) but has not received coverage, the 
date the owner or operator submitted 
the permit application or Notice of 
Intent; 

(iv) For the previous 12-month period, 
identification of each animal type 
confined either in open confinement 
including partially covered area, or 
housed totally under roof at the CAFO 
for 45 days or more, and the maximum 
number of each animal type confined at 
the CAFO for 45 days or more; and 

(v) Where the owner or operator land 
applies manure, litter, and process 
wastewater, the total number of acres 
under the control of the owner or 
operator available for land application. 

Proposed paragraph § 122.23(k)(2)(i) 
would require CAFOs to provide a point 
of contact for the CAFO. EPA proposes 
to allow CAFOs to provide contact 
information for either the owner of the 
CAFO or an authorized representative. 
An authorized representative must be an 
individual who is involved with the 
management or representation of the 
CAFO. The authorized representative 
must be located within reasonable 
proximity to the CAFO, and must be 
authorized and sufficiently informed to 
respond to inquiries from EPA on behalf 
of the CAFO. For example, an employee 
who manages the CAFO or an attorney 
employed by the CAFO could be an 
appropriate authorized representative. 
Respondents would be required to 
provide complete contact information, 
including name, telephone number, e
mail (if available), and mailing address. 
Owners or authorized representatives 
may provide a P.O. Box in lieu of a 
street address in the contact information 
section. All individuals who qualify 
under 40 CFR. 122.22 can serve as a 
CAFO's authorized representative, 
including the operator of a CAFO. EPA 
proposes to allow qualifying individuals 
to serve as a CAFO's point of contact to 
preserve the privacy of a CAFO owner 
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if desired. With this information, EPA 
would be able to communicate directly 
with CAFOs when necessary. EPA seeks 
comment on whether an authorized 
representative should be permitted to 
sign the survey form instead of the 
CAFO owner or operator. 

In addition to providing contact 
information, proposed paragraph 
§ 122.23(k)(2)(ii) would require CAFOs 
to provide the location of the CAFO's 
production area in either latitude and 
longitude or by the street address of the 
CAFO's production area. (Note that a 
P.O. Box would not substitute for a 
street address in the location 
information section, since it would not 
identify a CAFO's location). EPA 
believes that knowing the location of the 
CAFO's production area, as specified in 
proposed paragraph § 122.23(k)(2)(ii), is 
essential for determining sources of 
water quality impairments and potential 
mitigation measures. A CAFO's 
proximity to waterbodies also is 
relevant to whether it may cause water 
quality impacts. Comprehensive 
compliance assistance and education 
and outreach efforts, which are 
facilitated by knowing facility location 
and contact information, are tools a 
regulatory program can use in 
partnerships with industry to 
proactively protect and maintain water 
quality. 

Information related to a CAFO's 
permit status (proposed paragraph 
§ 122.23(k)(2)(iii)) would indicate 
whether additional information is 
publicly available, thus avoiding 
duplicative efforts to seek information 
from NPDES permitted CAFOs. 
Permitting status information also 
would show which CAFOs are operating 
without NPDES permit coverage. Even 
where a facility is not discharging and 
therefore is not required to be covered 
by a permit, knowing about the 
existence of these facilities gives EPA a 
basis for understanding how many 
facilities within each sector are actually 
able to completely prevent discharges. 
This information might be transferable 
to other facilities in that sector that 
currently discharge. EPA or states 
would be able to provide technical 
assistance, extend compliance 
assistance, or inspect such CAFOs 
where appropriate. 

EPA proposes (as specified in 
proposed paragraph § 122.23(k)(2)(iv)) 
to collect data on the number and type 
(cattle, poultry, swine, etc.) of animals 
because the scale of the operation and 
the types of animals confined relate to 
the type and volume of manure 
generated and related environmental 
considerations, and also determine 
applicable CW A permitting 

requirements. Specifically, the number 
and type of animals provides an 
indication of the quantity and 
characteristics of the CAFOs' manure 
(i.e., wet or dry and possible 
constituents), which then informs EPA 
as to the possible environmental effects 
of that manure. EPA also proposes to 
collect information about the amount of 
land available for application (proposed 
paragraph § 122.23(k)(2)(v)). A CAFO's 
available land application area is likely 
to affect the amount of manure that can 
be land applied for agronomic purposes 
and the potential amount of nutrients 
that could flow into surrounding waters 
of the United States. Combining 
information about manure quantity and 
characteristics with land available for 
application would indicate where issues 
might exist regarding excess manure. 

Section 308(b)(1) of the CWA requires 
that information collected by the 
Agency shall be available to the public, 
except upon a satisfactory showing to 
the Administrator that any part of the 
information, report, or record is 
confidential business information. 
Under existing regulations, an owner or 
operator may assert a claim of 
confidential business information (CBI) 
with respect to specific information 
submitted to EPA. 40 CFR part 2, 
subpart B. Under section 2.208, business 
information is entitled to confidential 
treatment if, "the business has 
satisfactorily shown that disclosure of 
the information is likely to cause 
substantial harm to the business's 
competitive position." A claim of 
confidentiality must be made at the time 
of submission and in accordance with 
the requirements of 40 CFR 2.203(b). Id. 
at§ 2.203(c). EPA would follow all the 
requirements related to information 
submitted with a claim of 
confidentiality including the required 
notification to the submitter and rights 
of appeal available before releasing any 
information claimed to be confidential. 
EPA seeks comment on whether any 
information required by this proposed 
rule could reasonably be claimed as CBI 
and the reasons for making this claim. 

EPA requests comment on the 
information that CAFOs would be 
required to submit as specified by 
proposed paragraph§ 122.23(k)(2). 
Specifically, EPA is aware that 
providing latitude and longitude 
information might raise security or 
privacy concerns for CAFO owner/ 
operators, many of whom are family 
farmers. EPA seeks comment on 
alternatives to submission of the 
latitude and longitude that would 
provide general information on a 
facility's location but not specific 
coordinates. For example, the survey 

could request the name of the nearest 
waterbody to the CAFO. Local 
knowledge, U.S. Geological Survey 
topographical maps or internet 
programs such as Google Maps could be 
used by the CAFO to make this 
determination of the nearest waterbody 
to the CAFO. This would allow EPA to 
identify the watershed in which a CAFO 
is located, and to potentially model 
discharges from the CAFO and their 
impacts on water quality, but without 
providing specific information that 
could be misused to target the CAFO for 
inappropriate or illegal purposes. EPA 
also seeks comment on using other 
systems such as the Public Land Survey 
System (PLSS) (i.e. township, range and 
county information) to identify the 
location of a CAFO's production area. 
The PLSS encompasses major portions 
of the land area of 30 southern and 
western United States. EPA seeks 
comment on other possible alternatives 
as well, such as requesting a business 
address and county where located, or 
some other general locational 
information. Commenters suggesting 
such alternative should discuss the 
advantages and limitations of such 
information both for protecting the 
security and privacy of CAFOs, and for 
fulfilling the CWA purposes for which 
EPA needs the data (discussed above). 
EPA also seeks comment on how this 
type of location information would 
compare with respect to operator 
burden, accuracy of location 
identification, and usefulness of the 
information to identify the production 
area location. EPA also seeks comment 
on whether CAFOs would know the 
operation's latitude and longitude. 

Related to the concern discussed 
above is a concern that providing 
specific information on the type and 
number of animals at a CAFO might also 
raise potential security issues. EPA 
requests comment on allowing CAFOs 
to report numbers of animals confined 
in ranges, rather than providing specific 
numbers. One option would be to use 
ranges corresponding to the definitions 
of large, medium and small CAFOs. EPA 
also requests comment on collecting the 
information as specific numbers, but 
making it available to the public only as 
ranges. 

Additionally, EPA requests comment 
on the most appropriate 12-month span 
of time for a CAFO to determine the 
number of animals at the CAFO (i.e. 
fiscal year or calendar year, or the 
previous 12 months prior to completing 
the survey). 

EPA seeks comment on whether 
CAFOs would understand the questions 
asked and on the technical 
appropriateness of the questions. The 
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proposed survey form that EPA would 
use to collect the information is 
included as an appendix to this 
preamble. 

The settlement agreement with the 
environmental petitioners specifies that 
EPA would release the information 
collected pursuant to this rule to the 
public, except where it is entitled to 
protection as confidential business 
information. This is required by section 
308 of the CWA. However, neither the 
settlement agreement nor section 308 
specify the venue or format in which the 
information is to be released. EPA is 
aware of both security and privacy 
concerns, referenced above, regarding 
the potential public release of the 
information to be collected by this rule. 
EPA requests comment on any such 
concerns, on appropriate ways to 
address those concerns (consistent with 
section 308), and on appropriate formats 
or venues to make it available to the 
public. EPA also requests comment on 
whether the requirement to make any 
information collected pursuant to 
section 308 available to the public 
(except confidential business 
information) should factor into its 
determination about what information, 
if any, to collect from CAFOs. 

2. What information would EPA not 
require as part of the collection request 
survey for CAFOs? 

In the settlement agreement with the 
environmental petitioners, arising out of 
litigation over the 2008 CAFO rule, EPA 
agreed to propose a rule that would 
require CAFOs to submit information on 
14 items of information; or, if EPA 
decided not to include one of the items 
from the settlement agreement in the 
proposed rule, EPA would identify the 
item(s), explain why EPA chose not to 
propose requiring that information and 
request comment on the excluded items. 

This proposed rulemaking requests 
information on only some of those 14 
items because the Agency believes it can 
effectively obtain site-specific answers 
for the remaining questions directly 
from states, other Federal agencies, 
specific CAFOs, or other sources, when 
necessary. EPA also is striving to 
balance the need for information with 
the burden associated with providing 
the information to EPA. 

EPA seeks comment on its proposal 
not to collect the following items 
specified in the settlement agreement: 

• Name and address of owner/ 
operator (if the name and address of an 
authorized representative is provided 
instead of the name and address of an 
owner or operator of the CAFO); 

• The survey would allow the 
CAFO's a choice in providing location 

data of the production area either by the 
longitude and latitude or the street 
address of the production area, instead 
of requiring both; 

• If contract operation, name and 
address of the integrator; 

• Type and capacity of manure 
storage; 

• Quantity of manure, process 
wastewater, and litter generated 
annually by the CAFO; 

• If tlie CAFO land-applies, whether 
it implements a nutrient management 
plan for land application; 

• If the CAFO land-applies, whether 
it employs nutrient management 
practices and keeps records on site 
consistent with 40 CFR 122.23(e); 

• If the CAFO does not land apply, 
alternative uses of manure, litter and/or 
wastewater; and 

• Whether the CAFO transfers 
manure off site, and if so, quantity 
transferred to recipient(s] of transferred 
manure. 

3. Who would be required to submit the 
information? 

Under this option, proposed 
paragraph§ 122.23(k)(l) would require 
all owners or operators of CAFOs to 
submit the information specified in 
proposed paragraph 40 CFR 
122.23(k](2]. However, an exception is 
provided by proposed paragraph 
§ 122.23(k](5), that would allow states 
with an authorized NPDES program to 
provide the information proposed to be 
collected to EPA for CAFOs in the state. 
The option for a state to submit the 
information specified by proposed 
paragraph§ 122.23(k)(2) is voluntary. 
This proposed option would allow 
states to submit the information because 
states may have collected all of the 
information required to be submitted by 
this proposed rule. A state may have 
obtained this information through 
permit applications, annual reports, 
inspection documentation, or other 
means and may keep records of this 
information in a form that is readily 
transferable to EPA. EPA does not have 
a preference regarding whether 
individual CAFOs submit the 
information or whether states submit it 
for them. EPA expects that states that do 
not possess the CAFO information 
requested would not choose to 
participate. In other words, EPA does 
not anticipate that states would submit 
the data, if it would require them to 
undertake additional efforts to collect 
this information from CAFOs. Proposed 
paragraph§ 122.23(k)(2) provides 
flexibility to states by allowing each 
state to determine if it can easily submit 
the information to EPA given the state's 
resources. 

Under proposed paragraph 
§ 122.23(k)(5), in order to submit the 
information on behalf of its CAFOs, a 
state would only be allowed to provide 
information on behalf of a CAFO if it 
submits all items of information as 
specified by proposed paragraph 
§ 122.23(k)(2]. States that choose to 
submit this information would be 
required to use the Agency's 
information management system to 
ensure reporting consistency among 
states choosing to provide the 
information to EPA. CAFOs for which a 
state submits all of the required 
information would be referred to as 
"listed" CAFOs. States may submit 
information for CAFOs with NPDES 
permit coverage or CAFOs without 
NPDES permit coverage, such as CAFOs 
with state permits only. 

In the case of states for which EPA is 
the NPDES permit authority and where 
the NOPES CAFO general or individual 
permits have been updated in 
accordance with the 2008 CAFO rule, 
EPA would provide the information as 
if it were the state. EPA issues updated 
NPDES CAFO permits in the states of 
Idaho, New Mexico, Oklahoma, New 
Hampshire, and Massachusetts. 

The voluntary state submission option 
does not preclude any CAFO that 
wishes to do so from submitting the 
information required by the proposed 
rule even where a state previously 
submitted the information for that 
CAFO. The next section of this 
preamble, When would states that 
choose to submit the information be 
allowed to provide the information to 
EPA and when would CAFOs be 
required to submit the information to 
EPA?, identifies the time frames for 
submitting the information to EPA that 
would be required by proposed 
paragraph § 122.23(k)(2). 

Under this proposed option, EPA 
seeks comment on whether to allow the 
state submission option as proposed by 
paragraph§ 122.23(k)(5), or whether all 
CAFOs should be individually required 
to submit information to EPA. 
Specifically, EPA solicits comment from 
CAFO owners or operators as to their 
willingness to have the state permitting 
agency submit operation information to 
EPA on their behalf. EPA also solicits 
comment from states on the availability 
of the information as specified by 
proposed paragraph§ 122.23(k](2); 
whether states plan to provide all the 
required information on behalf of 
CAFOs; and alternatively, if given the 
opportunity, whether states would 
provide partial information on behalf of 
CAFOs. EPA also solicits comments on 
whether NPDES authorized states 



65440 Federal Register/Vol. 76, No. 204/Friday, October 21, 2011/Proposed Rules 

should be required to provide the 
information for their permitted CAFOs. 

4. When would states that choose to 
submit the information be allowed to 
provide the information to EPA and 
when would CAFOs be required to 
submit the information to EPA? 

Following the release of the Agency's 
information management system and 
the availability of the proposed survey 
form, the proposed rule would allow an 
owner or operator of a CAFO or states 
to submit the information to EPA any 
time during their respective reporting 
periods. EPA proposes the following 
submission deadlines: 

• Required Reporting Period for 
States Who Chose to Report: As 
specified by proposed paragraph 
§ 122.23(k)(S)(iii), states that choose to 
submit information would be required 
to submit the information in proposed 
paragraph § 122.23(k)(2) [within 90 days 
from the effective date of the rule]. 

• Notification Period: [Within 60 days 
after the end of the state reporting 
period], EPA plans to make publicly 
available a list of all CAFOs by name, 
permit number, if applicable, and state 
("listed CAFOs"). 

• CAFO Reporting Period: CAFOs 
that do not appear on the CAFO list 
would be required to submit the 

information on an individual facility 
basis to EPA within (90 days after the 
end of the notification period]. CAFOs 
that appear on the CAFO list may 
choose to review the information 
submitted by the state and override the 
state's submission by submitting its own 
information, but CAFOs must do so 
within (90 days after the end of the 
notification period]. 

Table 2 summarizes the timeframes 
for submitting the information as 
specified in proposed paragraph 
§ 122.23(k)(2) to EPA. 

TABLE 2-PROPOSED TIMELINES FOR SUBMITTING THE INFORMATION REQUIRED AS SPECIFIED BY PROPOSED PARAGRAPH 
§ 122.23(k)(2) 

Entity Timeframe 

States that choose to report ..................................................................... Must submit information within 90 days of the effective date of the rule. 
EPA ........................................................................................................... Makes publicly available within 60 days of the end of the state report-

ing period a list of CAFOs for which the states have submitted data. 
CAFOs not appearing on the CAFO list .. .. .. .. ..... .. .. .. .. . .. .. .. .. .. .. .. .. . .. .. .. .... . Must submit Information within 90 days of the end of the notification 

period. 
CAFOs on the CAFO list that prefer to provide information themselves May submit information within 90 days of the end of the notification pe-

EPA requests comment on allowing 
180 days rather than 90 days for states 
to submit information to EPA on behalf 
of CAFOs. This would allow additional 
time for unpermitted CAFOs wishing to 
be covered by NPDES permits to apply 
for permit coverage (e.g., submit an NOI 
in the case of a general permit) such that 
states could submit the information for 
them. 

To maintain an updated inventory, 
EPA proposes that CAFOs without 
NPDES permits submit the information 
specified by proposed paragraph 
§ 122.23(k)(2) or update previously 
submitted information every ten years. 
EPA proposes a ten-year resubmission 
period for unpermitted CAFOs because 
the Agency does not expect the 
information to change significantly 
within this ten-year period. Specifically, 
proposed paragraph§ 122.23(k)(4)(iii) 
would require CAFOs without NPDES 
permit coverage to submit or update the 
required information between (January 1 
and June 1, 2022) and every tenth year 
thereafter between those dates. 
Operations that have NPDES permit 
coverage or obtain permits before the 
2022 resubmission date, or that become 
CAFOs after (July 2012)-either newly 
defined, designated, or a new source-
and obtain NPDES permit coverage 
would not be required to submit or 
update the required information. For 
example, a CAFO that does not have an 
NPDES permit as of [July 2012) but 

riod. 

obtains NPDES permit coverage before 
January 1, 2022, would not be required 
to re-submit the information that today's 
rulemaking proposes to collect. 

Under this proposed option, CAFOs 
with NPDES permits would not need to 
update their information every ten years 
because EPA believes it would be able 
to maintain an updated inventory for 
permitted CAFOs from their annual 
reports and permit applications when 
renewing permit coverage. EPA invites 
comments on the schedule for when 
states and CAFOs would be required to 
submit the information to EPA. EPA 
also seeks comment on the requirement 
for CAFOs without NPDES permit 
coverage to resubmit the information as 
specified in proposed paragraph 
§ 122.23(k)(2) every ten years. 

5. How would CAFOs submit the 
information to EPA? 

Proposed paragraph§ 122.23(k)(3) 
would require owners and operators of 
CAFOs to use an official survey form 
provided by EPA to submit, either 
electronically or by certified mail, the 
required information to EPA. EPA 
would not mail surveys to individual 
CAFOs to request information, as the 
locations of many CAFO operations are 
unknown. Rather, the survey form 
would be available on EPA's Web site or 
by requesting a hard copy from EPA 
Headquarters from the EPA contact 
information provided in the final rule. 

EPA would conduct extensive outreach 
with the regulated community, industry 
groups, environmental groups and states 
in its effort to notify all stakeholders 
about the requirements of the rule and 
how to submit the required information. 

Proposed paragraph§ 122.23(k)(3) 
would require the owner or operator of 
a CAFO to submit the survey form 
electronically using the Agency's 
information management system 
available on EPA's Web site. The 
Agency's Web-based .information 
management system would be the most 
effective, inexpensive way to submit the 
information. The Web-based 
information management system would 
leverage components of the Central Data 
Exchange (CDX) on the Environmental 
Information Exchange Network. CDX 
provides a single and centralized point 
of access for states and CAFO owners or 
operators to submit information 
electronically to EPA. CDX is supported 
by the Cross-Media Electronic Reporting 
Regulation (CROMERR), which provides 
the legal framework for electronic 
reporting under EPA's regulations. 
CROMERR requires any entity that 
submits electronic documents directly 
to EPA to use CDX or an alternative 
system designated by the Administrator. 
CDX would ensure the legal 
dependability of electronically 
submitted documents and provide a 
secure environment for data exchange 
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that would also protect personally 
identifiable information (PII). 

The supporting CAFO information 
management system would leverage 
Agency standards and enterprise 
technologies to perform logic checks on 
the data entered to ensure quality 
assurance and quality control. Logic 
checks would reduce the reporting 
errors and limit the time involved in 
investigating, checking and correcting 
submission errors at all levels. While 
not required, the CAFO owner or 
operator would be able to print a copy 
of the information submitted through 
the Agency's information management 
system to maintain on site or at a nearby 
location. 

EPA proposes an option to waive the 
electronic submission requirement if the 
information management system is 
otherwise unavailable or the use of the 
Agency's information management 
system would cause undue burden or 
expense over the use of a paper survey 
form. A CAFO owner or operator would 
be allowed to request a waiver from this 
electronic reporting requirement at the 
time of submission and would not need 
to obtain approval from EPA before 
submitting a hard copy of the form. If 
submitting a hard copy of the survey 
form, the CAFO owner or operator 
would be required to check the 
electronic submission waiver box and 
explain why electronic submission 
causes an undue burden on page 1 of 
the proposed survey form. EPA requests 
comment on whether it should allow 
CAFOs to submit a hard copy of the 
form without requesting a waiver. 

CAFOs completing a hard copy of the 
survey form would submit the 
information in proposed paragraph 
§ 122.23(k)(2) to EPA via certified mail. 
The official paper survey form is 
attached as an appendix to this 
preamble. There are two ways that a 
CAFO owner or operator who cannot 
submit the information electronically 
would be able to access the official 
paper survey form and instruction sheet, 
which are included as Attachment A of 
this preamble. First, the owner or 
operator would be able to request a form 
and instructions from EPA. A form may 
be requested from EPA Headquarters 
from the EPA contact information 
provided in the final rule. Alternatively, 
the owner or operator would be able to 
download the form and instructions, 
which would be available at http:// 
www.epa.gov/npdeslafo/. After 
receiving the official form, the CAFO 
owner or operator would complete and 
return the survey form to EPA using 
certified mall postmarked by the 
appropriate deadline specified by 
proposed paragraph § 122.23(k)(4). 

EPA plans to coordinate with states, 
tribal governments, and interested 
stakeholders to notify CAFOs about the 
proposed official survey form and the 
availability of the Agency's information 
management system. EPA seeks 
comment on the data submission 
approach in proposed paragraph 
§ 122.23(k)(3). EPA also seeks comment 
on the most effective ways to notify 
CAFOs, when the rule is finalized, that 
they must submit the information 
required as specified by proposed 
paragraph§ 122.23(k)(2). 

6. How would states submit the 
Information to EPA? 

Only states with an authorized 
NPDES program would have the option 
to submit the information on behalf of 
CAFOs within their states. EPA requests 
comment on this limitation. In states 
where EPA is the permitting authority 
for CAFOs, EPA would submit the 
information. To participate in the 
voluntary submission option provided 
by proposed paragraph§ 122.23(k)(5), 
states would electronically submit the 
information required by proposed 
paragraph § 122.23(k)(2) using the 
Agency's information management 
system. The electronic submission 
process for states is similar to the 
electronic submission process for 
CAFOs. The electronic submission 
process would entail submitting 
information via the information 
management system through CDX. 
Proposed paragraph § 122.23(k)(5)(ii) 
would limit states to providing only 
current data, including data obtain from 
the state's most recent application 
process or from a CAFO's most recent 
annual report. Because states choose 
whether to submit information on behalf 
ofCAFOs, EPA anticipates that a state 
would submit the information only 
when electronic submission is not 
overly burdensome. 

To clearly identify which CAFOs 
would not need to submit the 
information to EPA during the CAFO 
reporting period, EPA proposes to make 
available on the Agency's Web site 
(http://www.epa.gov/npdesl) a final list 
of CAFOs for which the states have 
submitted information on behalf of.a 
CAFO. The CAFOs would be listed by 
name, location and permit number for 
NPDES permitted CAFOs, and by name 
and location for unpermitted CAFOs. 
EPA would also make available the 
information provided by the states for 
each CAFO [within 60 days after the 
end of the 90-day state submission 
timeframe). As explained in the section, 
When would states that choose to 
submit the information be allowed to 
provide the information to EPA and 

when would CAFOs be required to 
submit the information to EPA?, of this 
preamble, CAFOs that do not appear on 
the CAFO list would be required to 
submit the information [within 90 days 
of the list and responses being 
published). CAFOs on the CAFO list 
would not be required to submit the 
information; however, they would be 
able review and change any information 
provided by a state. 

States would be required to provide 
the electronic data files in an Extensible 
Markup Language (XML} format that is 
prescribed by EPA and compatible with 
Agency standards in support of 
regulatory data and information flows 
by the deadline specified in proposed 
paragraph § 122.23(k)(5}(iii}. If states 
already store CAFO information within 
their respective databases, states would 
need to map their CAFO database 
elements to the prescribed XML CAFO 
schema for data exchange. States that do 
not store CAFO information 
electronically or maintain records in 
hardcopy would need to manually 
populate the CAFO survey using the 
Web-based submission form, thus using 
the same submission process as an 
individual CAFO owner or operator. 

In contrast to implementing and 
enforcing the existing CAFO regulations 
in 40 CFR part 122, which is a required 
program element for authorized states, 
EPA emphasizes that the state 
submission option would be voluntary. 
This proposed option would not require 
that states divert resources from 
regulatory implementation and 
enforcement efforts to submit the 
information required by proposed 
paragraph§ 122.23(k)(2) to EPA. EPA 
anticipates that states that choose to 
report on behalf of their state's CAFOs 
would already possess this information 
and therefore, would not need to 
undertake additional efforts to collect 
this information from CAFOs. EPA 
assumes the states that choose to 
provide the information to EPA would 
be the states for which this task would 
not be overly burdensome. This 
proposed option does not express a 
preference as to whether states or 
CAFOs submit the information. EPA 
plans to coordinate with states to help 
them prepare to submit the information 
if the state chooses to provide the 
information to EPA. EPA seeks 
comment on the proposed data 
collection approach regarding the way 
in which states would submit the 
information to EPA on behalf of CAFOs, 
and on whether NPDES authorized 
states should be required to submit the 
information on behalf of permitted 
CAFOs. 
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D. Option 2 Would Apply to CAFOs in 
a Focus Watershed 

EPA also proposes an option that 
would first identify focus watersheds 
with water quality problems likely 
attributable to CAFOs, and then 
potentially identify CAFOs in a focus 
watershed to respond to a survey 
request. EPA would make every 
reasonable effort to assess the utility of 
existing publicly available data and 
programs to identify CAFOs by working 
with partners at the Federal, state, and 
local level before determining whether 
an information collection request is 
necessary. This proposed rulemaking 
option would allow EPA to list the 
criteria used to define the focus 
watersheds, specify the methods to 
determine the geographic scope of the 
focus watersheds, survey groups of 
CAFOs in the selected focus watersheds 
if the necessary information was not 
available from other sources, and define 
the amount of time required for 
outreach so that CAFOs in these focus 
watersheds know if and when they are 
required to respond to a survey request. 

Under this proposed option, EPA 
would focus on collecting information 
regarding CAFOs in focus watersheds 
where there are water quality concerns 
likely associated with CAFOs. EPA 
would use existing data sources to 
determine which geographic areas 
would be identified as a focus 
watershed for collecting information 
about CAFOs and to attempt to obtain 
the necessary data before using its 308 
authority to collect it directly from 
CAFOs. 

EPA could use existing data sources 
to identify areas of water quality 
concern that correspond with locations 
of CAFOs. For example, modeling 
estimates could be used to identify 
watersheds at an appropriate Hydrologic 
Unit Codes (HUCs) level with high 
nitrogen and phosphorus loadings likely 
originating from agricultural sources. 
Publicly available data could also be 
used to identify watersheds with high 
concentrations of CAFOs. Data from 
these sources could be further 
complemented by numerous other 
existing data from EPA, states, 
universities, research centers and other 
sources. EPA would collaborate with 
states, other Federal agencies, and 
interested stakeholders to identify other 
available sources of data pertaining to 
CAFOs and water quality, including but 
not limited to watershed characteristics, 
sources of water quality impairments, 
pollutant loadings from agriculture, 
CAFO locations, characteristics of 
CAPO operations, and CAFO manure 
management practices when selecting 

'focus watersheds. EPA would make its 
methodology for identifying focus 
watersheds and the results of its 
assessments available to the public. 

EPA, other Federal, state, and local 
agencies, and interested stakeholders 
could also use the collected information 
to target their outreach to CAFO owners 
and operators, target technical and 
financial assistance that helps CAFOs 
apply the most effective manure 
management practices, and implement 
monitoring and assessments of the 
effects of these practices. Leveraging 
stakeholder resources and more 
precisely focusing on areas of concern 
could yield strong results in a shorter 
period. 

Identifying focus watersheds could 
produce additional benefits in 
addressing water quality impairments. 
In focus watersheds, Federal and state 
agencies could partner with industry 
groups and non-governmental 
organizations to increase outreach and 
education to CAPO owners and 
operators. Additionally, this option 
could assist EPA and other Federal and 
state agencies in working with 
agricultural producers in the focus 
watershed to develop and implement a 
coordinated program of manure 
management practices needed to attain 
water quality goals, including state 
water quality standards. EPA could also 
evaluate results from existing or future 
water quality monitoring and modeling 
and provide these results to the public 
periodically. Such education and 
outreach efforts could promote the 
implementation of best management 
practices. Interested stakeholders could 
use information collected by this 
proposed option to target delivery of its 
technical and financial assistance 
including conservation systems tailored 
to the water quality needs and resource 
profile of each livestock producer. 

With this proposed rulemaking 
option, EPA would collect the 
information specified in proposed 
paragraph§ 122.23(k)(3) only from 
CAFOs located in identified focus 
watersheds. EPA would make every 
reasonable effort to assess the utility of 
existing publicly available data and 
programs to identify CAFOs by working 
with partners at the Federal, state, and 
local level before determining whether 
an information collection request is 
necessary. EPA seeks comment on this 
proposed option that would require 
CAFOs in focus watersheds to report the 
information specified in proposed 
paragraph § 122.23(k)(4) if it were not 
otherwise available. 

1. How would EPA identify a focus 
watershed? 

EPA would identify focus watersheds 
based on water quality concerns 
associated with CAFOs, including but 
not limited to nutrients (nitrogen and 
phosphorus), pathogens (bacteria, 
viruses, protozoa), total suspended 
solids (turbidity), and organic 
enrichment (low dissolved oxygen). 
EPA also recognizes that there is a 
variety of sources, including sewage 
treatment plants, and industrial 
discharges that are sources of nutrients 
and sediment related to water quality 
impairments. However, for purposes of 
this survey, this proposed option would 
require that a focus watershed be one 
associated with water quality concerns 
likely to be associated with CAFOs or 
land application of manure. 

Under section 303(d) of the CWA, 
states are required to assess their waters 
and list as impaired those that do not 
meet water quality standards. The 
303(d) impairment listings would be 
one source to consult in identifying a 
focus watershed based on water quality 
concerns. EPA's ATTAINS database, 
which includes listings of impaired 
waters reported to EPA by states, 
pursuant to CWA section 303(d), is 
available to help identify impacted 
watersheds. 

However, relying on impaired 
waterbody information is limited 
because many waterbodies have not 
been assessed or the impairment cause 
has not been identified. Additionally, in 
these impaired waterbodies some states 
have not established water quality 
standards for all of the pollutants in 
these impaired waterbodies that might 
be associated with CAFO discharges. In 
particular, many states have not set 
standards for nutrients, which are a key 
indicator for animal agriculture's impact 
on water quality. To address this 
limitation, EPA also could use other 
data indicating water quality concerns 
relating to CAFOs, such as nutrient 
monitoring data from state or Federal 
agencies. EPA solicits comment on what 
sources of data could be used to 
determine where waterbodies are likely 
to be impacted due to CAFOs. 

EPA also could rely on existing 
partnerships to identify waterbodies 
with impacts associated with CAFOs. 
For example, a March, 2011 
memorandum reaffirmed EPA's 
commitment to partnering with states 
and collaborating with stakeholders to 
make greater progress in accelerating the 
reduction of nitrogen and phosphorus 
loadings to the nation's waters. In 
addition, some states are working on 
strategies for reducing nitrogen and 
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phosphorus pollution. U.S. EPA 
Memorandum, Working Effectively in 
Partnership with States to Address 
Phosphorus and Nitrogen Pollution 
Through Use of a Framework for State 
Nutrient Reductions (2011), available at 
http://water.epa.gov/scitech/ 
swguidance/standards/criteria/ 
nutrients/upload/ 
memo_ nitrogen Jramework.pdf The 
information collected by today's 
proposed rulemaking could assist states 
as they identify areas with water quality 
concerns by providing data for their 
strategy development and 
implementation. EPA requests 
comments on sources of information 
that could be used to identify 
watersheds with a likelihood of water 
quality impacts associated with CAFOs. 

In addition to being areas where water 
quality issues of concern are likely to 
exist due to CAFOs, a focus watershed 
would be identified based on one or 
more of the additional following 
proposed criteria: 

a. High priority watershed due to 
other factors such as vulnerable 
ecosystems, drinking water source 
supply, watersheds with high 
recreational value, or outstanding 
natural resources waters (Tier 3 waters); 

b. Vulnerable soil types; 
c. High density of animal agriculture; 

and/or 
d. Other relevant information (such as 

an area with minority, indigenous, or 
low-income populations). 

EPA solicits comment on whether 
minimum standards for selection of a 
focus watershed should be adopted and 
what such standards might be. EPA also 
solicits comment on whether the results 
of a focus watershed assessment, 
including decisions to focus or not to 
focus on an area, should be made 
available to the public. EPA also solicits 
comment on how frequently EPA 
should review and/or revise its 
identification of focus watersheds. 

2. Considerations When Determining 
Whether a Focus Watershed Meets the 
Criteria for Water Quality Protection 

a. High Priority Watershed Due to Other 
Factors (Such as Vulnerable Ecosystems, 
Drinking Water Supply Source, 
Watersheds With High Recreational 
Value or Outstanding National Resource 
Waters (Tier 3 Waters)) 

EPA could identify focus watersheds 
where waters require a greater degree of 
protection than other waters of the 
United States. These include waters 
with excellent water quality, including 
high quality waters, where water quality 
conditions must be maintained and 
protected in accordance with 40 CFR 

131.12(a)(2) and outstanding national 
resource waters, where the waters have 
exceptional recreational. environmental 
or economic significance and must be 
protected in accordance with 40 CFR 
131.12(a)(3). Areas near drinking water 
sources may also be areas identified for 
survey requests. EPA and its partners 
would work with CAFOs located within 
these watersheds in order to promote 
improved nutrient management 
practices and to ensure that the 
applicable CWA requirements are met. 
EPA would review state and tribal water 
quality standard data to locate these 
watersheds. EPA seeks comment on 
high priority watershed due to other 
factors as a criterion to identify a focus 
watershed. 

b. Vulnerable Soil Types 
Vulnerable soil types include soils 

with high nutrient levels. High nutrient 
soils in a watershed indicate that there 
may be more nutrients being land 
applied than being utilized by the crops. 
For example, there is an increased risk 
of phosphorus runoff in areas where 
phosphorus soil test levels are high, 
particularly in areas that are close to 
surface waters or have steep slopes. To 
evaluate and determine which 
watersheds have soils with high 
nutrient levels, EPA could review 
reports on nutrient levels such as the 
Mid-Atlantic Watershed Program's 
report of phosphorus; reports prepared 
for Congress, such as Animal Waste 
Management and the Environment: 
Background for Current Issues and 
Animal Waste Pollution in America: An 
Emerging National Problem. U.S. 
Congressional Research Service, CRS-
98-451 (1998) available as of September 
2011 at http://www.cnie.org/nlel 
CRSreports/ Agriculture/ag-48.cfm; Tom 
Harkin, Animal Waste Pollution in 
America: An Emerging National 
Problem, Report Compiled by the 
Minority Staff of the United States 
Senate Committee on Agriculture, 
Nutrition, & Forestry for Senator Tom 
Harkin (Dec. 1997). Data compiled by 
state conservation districts and data 
from land grant universities that 
evaluate the nutrient levels of soils also 
could be sources of information to 
support identifying a focus watershed 
because of high nutrient levels in the 
soil. In addition to soil nutrient level. 
estimating areas where manure 
production is more than the 
surrounding crop lands can utilize may 
also be an indicator to focus information 
collection requests. For example, where 
the amount of manure generated greatly 
exceeds the capacity of available land 
for agronomic application of manure, it 
is more likely that CAFOs will apply 

manure in excess of crop nutrient 
requirements or experience issues 
associated with inadequate storage 
capacity. EPA seeks comment on 
vulnerable soil types as a criterion to 
identify a focus watershed. 

c. High Density of Animal Agriculture 

EPA could target outreach and 
information collection efforts to those 
geographic regions where Ag Census 
data, which is publicly available 
aggregate data, shows a high density of 
animals or reports a high number of 
operations that meet the CAFO animal 
size thresholds as specified by 
paragraph 40 CFR 122.23(b). EPA could 
review the aggregate data from the Ag 
Census to determine counties, 
geographic regions or sub-regions that 
have a high density of CAFOs. This type 
of census data is accessible to both EPA 
and the public through USDA's existing 
on-line report generating function and 
other sources. EPA seeks comment on 
using high densities of CAFOs as a 
criterion to identify a focus watershed. 

d. Other Relevant Information 

EPA anticipates cases in which a need 
to collect information from CAFOs 
could arise because of factors other than 
the three criteria described above. For 
example, CAFOs often are located in 
minority, low-income, and indigenous 
communities that are or may be 
disproportionately impacted by 
environmental pollution. Supporting 
this statement is a report from The 
Lawyers' Committee for Civil Rights 
Under Law stated that "there are 19 
times more CAFOs in North Carolina's 
poorest communities than in wealthier 
communities and five times more in 
nonwhite neighborhoods than in white 
neighborhoods." (Daria E Neal et al. 
Now is the Time: Environmental 
Injustice in the U.S. and 
Recommendations for Eliminating 
Disparities, page 56 (2010) available as 
of July 2011 at http:// 
www.la-wyerscommittee.org/admin/site/ 
documents/files/Final-Environmental
Justice-Report-6-9-1 O.pdf). Working 
with CAFOs in those communities to 
address water quality problems would 
help fulfill the Agency's environmental 
justice goals. EPA seeks comment on the 
factors listed above and seeks 
suggestions of other factors the Agency 
could use as a criteria to identify a focus 
watershed. EPA would consider other 
factors suggested for inclusion in taking 
final action on this proposal. 
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3. How would EPA identify CAFOs from 
which additional information is 
needed? 

After establishing an area with a water 
quality impairment or water quality 
concerns likely associated with CAFOs, 
or otherwise identified as a focus 
watershed based on the factors 
identified above, EPA would make 
every reasonable effort to assess the 
utility of existing publicly available data 
and programs to identify CAFOs by 
working with partners at the Federal, 
state, and local level before determining 
whether an information collection 
request is necessary. However, where 
EPA was unable to obtain the necessary 
basic information from such sources, 
EPA would require CAFOs in the focus 
watershed to provide the necessary 
information. EPA requests comment on 
alternative sources of information that 
could be used to gather the necessary 
information. 

4. What information would EPA require 
as part of an information gathering 
survey for CAFOs in a focus watershed? 

Under this proposed option, EPA 
would seek to collect the same 
information as under the proposed 
option for using section 308 to collect 
information from all CAFOs, outlined in 
section III.(C)(2). Specifically, EPA 
might require CAFOs in a focus 
watershed to submit the following 
information as specified by proposed 
paragraph§ 122.23(k)(4), ifthe 
information were not available from 
other sources: 

(i) The legal name of the owner of the 
CAFO or an authorized representative,1 

their mailing address, e-mail address (if 
available) and primary telephone 
number; 

(ii) The location of the CAFO's 
production area identified by the 
latitude and longitude or by the street 
address; 

(iii) If the owner or operator has 
NPDES permit coverage as of [the 
effective date of final rule], the date of 
issuance of coverage under the NPDES 
permit, and the permit number. If the 
owner or operator has submitted an 
NPDES permit application or a Notice of 
Intent as of [the effective date of final 
rule] but has not received coverage, the 
date the owner or operator submitted 
the permit application or Notice of 
Intent; 

'An authorized repr~~enl•tive musl be an 
individual who is involvitd With (hu iiiim,~elJlenl 
or representation of the t;AfO. Tlil! 1t4*4!1fliti.d 
representative must be loC11li4, 1'1!,~ rlffil911fbl~ 
proximity to the CAFO, and DlU•! lle 11~1;odi114 ~!l<I 
sufficiently informed to respond tr,i ln11.u1rjll8 frorfl 
EPA or the state about the CAFO. · ·:. . · · · 

(iv) For the previous 12-month period, 
identification of each animal type 
confined either in open confinement 
including partially covered area, or 
housed totally under roof at the CAFO 
for 45 days or more, and the maximum 
number of each animal type confined at 
the CAFO for 45 days or more; and 

(v) Where the owner or operator land 
applies manure, litter, and process 
wastewater, the total number of acres 
under the control of the owner or 
operator available for land application. 

Under this proposed option as well as 
the other proposed option, CAFOs in a 
targeted area would be able to assert a 
claim of confidential business 
information with respect to specific 
information submitted to EPA. 40 CFR 
part 2, subpart B. A claim of 
confidentiality must be made at the time 
of submission and in accordance with 
the requirements of 40 CFR 2.203(b). For 
further discussion of CBI, see section, 
What information would EPA require as 
part of an information gathering survey 
for CAFOs and why is EPA proposing to 
require this information?, of this 
preamble. 

5. How would EPA geographically 
define a focus watershed? 

If EPA did ultimately need to use 
section 308 to focus on CAFOs in a 
specific geographic area, that area must 
be defined in some way so that CAFOs 
would know if their operation is located 
within the area, and thus, would be 
required to respond to the survey 
request. EPA proposes to define the 
targeted areas geographically by either 
Zip Codes, counties, HUC codes, or 
watersheds. EPA solicits comment on 
the most effective way to define a focus 
watershed so that CAFOs would know 
of their need to respond to EPA. 

6. How would EPA inform CAFOs of 
their responsibility if they were required 
to respond to an information request? 

Where certain areas or groups of 
CAFOs are required to respond to an 
information collection request, EPA 
would conduct a variety of 
informational outreach efforts. First, 
EPA would publish in the Federal 
Register a notice describing the 
boundaries of the targeted area(s) and 
the information submission 
requirements for CAFOs within those 
areas at least [30) days before the 
beginning of any information 
submisiiie>ti pwod. EPA would also 
coµduct exti,nsive outreach with the 
regulllted commµnity and interested 
~t~eboMers to qotify CAFOs in the 
fo~u~ watershed of their responsibility to pruvfpe information. EPA would 
worlf \Vith the state and local authorities 

in providing this outreach. For example, 
EPA might hold public meetings in the 
area, place notices in newspapers, and 
use other available local media. EPA 
notes that the owners or operators of 
AFOs that have not been designated and 
that do not confine the required number 
of animals to meet the definition of a 
Large or Medium CAFO would not be 
required to submit information as 
specified in proposed paragraph 
§ 122.23(k)(4) to EPA. 

Under proposed paragraph 
§ i22.23(k)(3), EPA would conduct 
outreach to CAFOs in the targeted area 
for at least [30 days) prior to the start of 
any reporting period to notify 
operations that they are required to 
report the information specified in 
proposed paragraph§ 122.23(k)(4) to 
EPA. EPA seeks comment on ways to 
inform and reach CAFOs in targeted 
areas if they are required to provide 
information. EPA also seeks comment 
on the timeframe provided for outreach 
to CAFOs in targeted areas. 

7. When would CAFOs in a focus 
watershed be required to submit the 
information to EPA? 

If EPA needed to use 308 authority to 
collect information from CAFOs, after 
the end ofEPA's outreach period for 
CAFOs in the targeted area, CAFOs 
would have [90 days] to submit the 
information to EPA. EPA would identify 
the specific deadline for submitting the 
information during EPA's outreach 
period as well as by publishing the 
deadline in the Federal Register notice, 
which is required at least [30) days 
before the beginning of any information 
submission period. 

EPA seeks comment on the amount of 
time a CAFO in a targeted area would 
need to submit the information to EPA. 

8. How would CAFOs in a focus 
watershed submit information to EPA? 

If EPA needed to use 308 authority to 
collect information from CAFOs, CAFOs 
in focus watersheds would submit the 
information in the same manner as 
specified in proposed option 1 for 
collecting information from all CAFOs. 
Specifically, proposed paragraph 
§ 122.23(k)(5) would require the owner 
or operator of a CAFO to submit the 
official survey form electronically using 
the Agency's information management 
system available on EPA's Web site. 
EPA proposes to waive the electronic 
submission requirement if the 
information management system is 
otherwise unavailable or the use of the 
Agency's information management 
system would cause undue burden or 
expense over the use of a paper survey 
form. See section How would CAFOs 
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submit the information to EPA of this 
preamble for a detailed discussion. EPA 
seeks comment on the data submission 
approach in proposed paragraph 
§ 122.23(k)(5). 

E. Failure To Provide the Information as 
Required by This Proposed Rulemaking 

Under Option 1, and under Option 2 
in cases where EPA used its section 308 
authority to collect information from 
CAFOs in focus watersheds, CAFO 
owners or operators that failed to submit 
the information in accordance with the 
requirements specified in proposed 
paragraph § 122.23(k) would be in 
violation of the CWA. Section 309 of the 
CWA provides for administrative, civil 
and criminal renalties for violations of 
section 308 o the Act. 33 U.S.C. 1319. 
EPA assesses monetary penalties 
associated with civil noncompliance 
using a national approach as outlined by 
the Agency's general penalty policy. 
More information on the amounts and 
calculations of civil penalties is 
available at http://cfpub.epa.gov/ 
compliance/resources/policies/ civil/ 
penalty/. Additional information on 
criminal noncompliance, is available at 
http:/ lcfpub.epa .gov/compliance/ 
resources/policies/civil/penalty/. 

F. Alternative Approaches To Achieve 
Rule Objectives 

The objective of this proposed action 
is to improve and protect water quality 
impacted by CAFOs. However, EPA 
recognizes that there may be other ways 
to achieve this objective, and the 
Agency solicits comment on alternative 
approaches to meet the objectives of this 
proposed rule. Such alternative 
approaches may require rulemaking. 
EPA would consider any such suggested 
alternative approaches in developing 
the final rule. 

EPA describes three such alternative 
approaches in this section and seeks 
public comment on these approaches. 
EPA seeks public comment on 
alternative approaches to a data 
collection request for CAFOs including: 
(1) An approach that would obtain data 
from existing data sources, (2) an 
approach that would expand EPA's 
network of compliance assistance and 
outreach tools and (3) an approach 
requiring NPDES authorized states to 
submit the information as specified by 
proposed paragraph § 122.23(k)(2) to 
EPA, which would require rulemaking. 
EPA also seeks comment on other 
alternative approaches besides the three 
discussed herein that could achieve the 
same objectives. Any one of these three 
alternative approaches could be 
enhanced by stewardship and 
recognition programs, education or 

assistance programs or incentive based 
programs, carried out in coordination 
with other partners such as states, 
industry or USDA, and could result in 
improvements in industry practices 
more quickly than a data collection 
effort. EPA solicits comment on 
programs such as these that could be 
employed to ensure that CAFOs are 
implementing measures to protect water 
quality. 

1. Use of Existing Data Sources 

One alternative approach to the 
proposed rule would be to rely on the 
use of available existing sources of data 
on CAFOs, such as information from 
USDA, states, environmental 
organizations and other interested 
stakeholder groups. The discussion 
below describes the sources of 
information that currently exist, 
identifies some of the limitations EPA 
faces in using these sources and seeks 
comment on ways in which EPA could 
leverage these sources collectively to 
address impacts from CAFOs. 

a. U.S. Department of Agriculture Data 

The U.S. Department of Agriculture is 
a leading source of national. publicly 
aggregated agricultural data. Federal law 
prohibits USDA from disclosing or 
using data collected unless the 
information has been converted into a 
statistical or aggregate form that does 
not allow the identification of the 
person who supplied particular 
information 7 U.S.C. 2276(a); see also 7 
U.S.C. 8791 (b)(2)(A); Confidential 
Information Protection and Statistical 
Efficiency Act, 44 U.S.C. 3501(2002). 
Accordingly, USDA withholds any 
county-level data if that information 
would identify individual producers. In 
counties where no data are available, 
the USDA indicates where data is 
omitted because of disclosure 
limitations or because no CAFOs are in 
operation. 

EPA currently uses the publicly 
available aggregate data from USDA 
categorized by animal size thresholds 
defined by the CAFO rule to refine 
estimates of the CAFO universe, assess 
animal densities by counties, and 
identify the number of operations in 
those counties. EPA also can determine 
from the USDA aggregate data the 
cumulative number of acres that are 
available for land application at CAFOs, 
as the total number of acres by county 
but not by facility. To obtain facility
specific data, EPA is considering ways 
in which the Agency could combine the 
publicly available, aggregated data from 
USDA with other data sources to obtain 
a comprehensive, consistent national 

inventory of CAFOs to assess and 
address their impacts on water quality. 

b. State Permitting Programs 
State NPDES permitting programs 

should have data on permitted CAFOs, 
which could provide answers to the 
proposed survey questions in today's 
notice. EPA estimates that 
approximately 8,000 CAFOs out of a 
total universe of 20,000 CAFOs have 
obtained permit coverage under the 
NPDES program. Authorized states have 
information from permit applications 
and annual reports for CAFOs with 
permit coverage. Although not all states 
have made this information 
electronically accessible, some states 
have online databases or maps that 
display CAFO data. For example, 
Missouri requires permit coverage for all 
CAFOs as well as a subset of operations 
with less than 1,000 animal units and 
displays a map of these operations in 
relation to waters of the state (http:! I 
www.dnr.mo.gov/env/wpplafo.htm). 
Missouri Department of Natural 
Resources uses this information to link 
permitted operations with specific 
classified stream segments in order to 
facilitate water quality based planning, 
total maximum daily load (TMDL) 
development and reports required under 
section 305(b) of the CWA. Similarly, in 
North Carolina all animal feeding 
operations with a permit, whether under 
the NPDES program or under other state 
permitting programs, are listed in a 
spreadsheet that can be downloaded 
(h ttp:l /portal.ncdenr.orglweb/wq/aps/ 
afo/perm). The spreadsheet contains 
information on the number of animals at 
the operation, type of permit issued to 
an operation and latitude and longitude 
information for 2,711 operations. 

While those two states are examples 
of comprehensive sources of 
information that are electronically 
available, other states maintain CAFO 
records in paper copy, which may not 
be complete or readily available. In 
addition, information on unpermitted 
CAFOs generally is not available via 
state records. Currently, EPA provides 
registered users, such as states, the 
ability to track permit issuance, permit 
limits and monitoring data through the 
Integrated Compliance Information 
System (ICIS) or through the Online 
Tracking Information System (OTIS), 
which integrates ICIS data with 
information from other databases such 
as EPA's Permit Compliance System 
(PCS). EPA estimates that only 15 to 20 
percent of CAFO permit data is stored 
in one of these two systems because 
many states use separate databases to 
manage and implement permitting 
programs. A further challenge in 
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aggregating state permitting data is that 
the information collected is not based 
on a national standardized reporting 
scheme. Reporting inconsistencies 
across jurisdictions would prevent EPA 
from compiling a consistent national 
summary of CAFO information. Thus, a 
national inventory based solely on state 
data would not be comprehensive. 

EPA solicits comment on ways in 
which data from state permitting 
authorities could be used in conjunction 
with other sources of information, such 
as the publicly available aggregate data 
from USDA, to obtain a comprehensive, 
consistent national inventory of CAFOs 
to assess and address their impacts on 
water quality. 

c. State Registration or Licensing 
Programs 

Permitting programs administered by 
the state are not the sole source of state 
information on CAFOs. Many state 
agriculture departments have 
registration or licensing programs that 
collect information from livestock farms 
separately from environmental 
permitting requirements. Such sources 
could be used as a source of information 
for the unpermitted universe. However, 
EPA's investigation of those data 
sources indicates that registration or 
licensing programs typically provide 
only contact information. 

Despite the limited information 
available from registration and licensing 
programs, these sources may 
nevertheless provide a comprehensive 
list of facilities in a particular sector, 
which EPA could use to supplement 
information available from a state 
permitting program. For example, in 
Arkansas, state law requires poultry 
operations confining 2,500 or more 
birds on any given day to register with 
the county conservation districts. 
Information that could be obtained from 
this registration list includes: Number 
and kind of poultry housed; location of 
the operation; litter management system 
used and its capacity; acreage controlled 
by the operation; litter land applied 
during the last year; amount and 
destination of litter transferred; amount 
of litter utilized by the producer and the 
type of utilization; and the name of the 
poultrr, operation's processor. 

Similar1y, dairy licensing programs 
contain site-specific information, which 
may be publicly available. For example, 
the Ohio Department of Agriculture 
requires milk producers of grade A and 
manufactured milk to obtain a license 
prior to operation. As part of this 
process, a milk producer must provide 
evidence of a safe water supply and 
submit prepared plans for the 
milkhouses, milking barns, stables and 

parlors at the operation. Ohio 
Department of Agriculture provides a 
list by county of the number of active 
dairy farms in the state (http:// 
www.agri.ohio.gov/apps/ 
DairyFarmsReport/ 
FarmsReportPage.aspx). This 
information could be used in 
conjunction with the USDA's publicly 
available aggregate data to determine 
CAFO locations by county in Ohio. 

EPA seeks comment on the 
availability of registration and licensing 
lists and whether information obtained 
from such programs could be shared 
with EPA. If so, such data could also be 
used as part of a comprehensive effort 
to address CAFO impact on water 
quality. EPA seeks input on ways in 
which data from these lists could be 
used in conjunction with other sources 
of information, such as USDA's publicly 
available aggregated data, to obtain a 
comprehensive, consistent national 
inventory of CAFOs to assess and 
address their impacts on water quality. 

d. Satellite Imagery and Aerial 
Photographs 

EPA, states, and academic institutions 
have used satellite imagery to locate and 
map CAFOs. For example, through a 
cooperative agreement with EPA, 
Jacksonville State University and 
Friends of Rural Alabama USU and 
FRA) created the American 
Environmental Geographic Information 
System (http://www.aegis.jsu.edu!) to 
assist in watershed analyses and 
planning. This system provides maps 
and environmental data for a variety of 
industries, including animal feeding 
operations, in a select number of eastern 
states. JSU and FRA visually scanned 
satellite images for structures commonly 
used to confine animals. Clusters of 
long, white buildings were identified as 
poultry operations or as swine 
operations, when an open-air pit or 
lagoon system was visible. 

EPA also has used aerial flyovers to 
obtain real time aerial photography for 
a variety of purposes, including 
identifying and updating the universe of 
CAFOs, identifying potential illegal 
discharges from CAFOs to waters of the 
United States. and prioritizing follow
up site inspections. While resource 
intensive, flyovers can be used to cover 
specific geographic areas and/or areas 
with difficult terrain. 

These methodologies present certain 
limitations as a source of data on 
CAFOs. While satellite imagery and 
aerial photographs may identify location 
information for some animal feeding 
operations, a user may not be able to 
determine whether structures actually 
contained animals, whether an 

operation met the regulatory definition 
of a CAFO or had NPDES permit 
coverage. Therefore, this information 
source is most useful when 
supplemented by on-the-ground efforts 
to confirm site-specific information. For 
example, location information from 
aerial photography or satellite images 
may be combined with state and county 
Web sites that provide tax parcel 
information, building histories and 
permit histories, so as to identify animal 
feeding operations that may meet the 
CAFO requirements for obtaining a 
permit. EPA solicits comment on other 
ways to augment information from 
satellite images and aerial photography 
location information to obtain a 
comprehensive, consistent national 
inventory of CAFOs to assess and 
address their impacts on water quality. 

e. Reporting Requirements Under Other 
Programs 

EPA's Assessment, TMDL Tracking 
and Implementation System (A TI AINS) 
database (http://www.epa.gov/waters/ir) 
displays water quality findings reported 
by the states under section 305(b) and 
section 303(d) of the Clean Water Act. 
These findings represent state decisions 
as to whether assessed waters are 
meeting their water quality standards. 
Assessment decisions are made by the 
states based primarily on monitoring 
targeted to areas known or suspected to 
be impaired and may not fully represent 
all conditions within a state. While not 
all waters are assessed, the database 
identifies which watersheds are 
impaired. The findings are updated in 
the database as new state Integrated 
Reports (305b and 303d) are received, 
reviewed and posted and may reflect 
2010, 2008, or 2006 data from states, 
depending on their latest submission. 
EPA seeks comment on ways in which 
impairment information from this 
source can be compared to CAFO data, 
such as animal density or number of 
operations, to inform efforts to address 
water quality impacts from CAFOs. 

Although on a separate track from this 
proposed rule, EPA is currently in the 
process of developing a rulemaking to 
amend reporting requirements for 
livestock operations on air emissions 
under the Comprehensive 
Environmental Response, 
Compensation, and Liability Act 
(CERCLA) section 103 and (Emergency 
Planning &: Community Right-to-Know 
Act) EPCRA section 304. This 
information collection effort may offer 
an alternative means of collecting data 
on livestock operations that would meet 
the Agency's Clean Water Act needs. As 
the Agency moves forward with the 
CERCLA/EPCRA reporting requirements 
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proposed rulemaldng, there is an 
opportunity to explore how to leverage 
reporting to EPA from livestock 
operations to meet information needs 
under CERCLA/EPCRA and the CWA 
simultaneously. EPA solicits comment 
on ways in which this could be 
achieved to obtain a comprehensive, 
consistent national inventory of CAFOs 
to assess and address their impacts on 
water quality. 

f. Other Sources of Data 
Nongovernmental entities have 

published reports on CAFOs, such as 
the Food &: Water Watch Report
Factory Farm Nation: How American 
Turned Its Livestock Farms into 
Factories and the Pew Commission 
report-Putting Meat on the Table: 
Industrial Farm Animal Production in 
America. These reports provide helpful 
background information and case 
studies. EPA currently uses the results 
of these studies to identify research 
needs but solicits comments on how 
such reports could enhance additional 
EPA efforts to reduce water quality 
impairments from CAFOs. 

Extension agents and conservation 
programs also have information on 
CAFOs. EPA solicits comment on how 
the Agency could work with state 
cooperative extension programs, land 
grant universities and other 
conservation programs to gather 
information on CAFOs and to 
coordinate efforts to protect water 
quality. In general, these sources only 
release aggregated data and may not 
specifically focus on operations that 
meet EPA's definition of a CAFO. 

In summary, through this alternative 
approach, EPA could combine a variety 
of existing data sources to determine 
where CAFOs are located and overlay 
this information with existing data on 
impaired waterbodies to determine 
where regulatory activities should be 
focused. While existing data sources are 
not consistent and are not 
comprehensive nationwide, the Agency 
seeks comment on how these sources, as 
well as additional sources not described 
herein, could be used collectively to 
protect water quality from CAFO 
discharges rather than promulgating a 
survey requirement for all CAFOs to 
provide information. 

2. Alternative Mechanisms for 
Promoting Environmental Stewardship 
and Compliance 

Under this alternative approach, EPA 
would expand its network of 
compliance assistance, outreach tools 
and partnerships with industry to assist 
in addressing the most significant water 
quality problems. Comprehensive 

compliance assistance and outreach 
efforts are tools a regulatory program 
can use in partnerships with industry to 
proactively protect and maintain water 
quality. 

EPA recognizes that stewardship and 
recognition programs, education or 
technical assistance programs and 
incentive based programs, often carried 
out in coordination with other partners 
such as states, industry, or USDA, could 
result in improvements in industry 
practices more quickly than a data 
collection effort. Two current examples 
of such programs are: (1) The Ag Center, 
(http://www.epa.gov/agriculture), which 
provides compliance and environmental 
stewardship information related to 
animal feeding operations and partners 
with USDA and state land grant 
universities to promote environmental 
stewardship and improve manure and 
nutrient management practices; and (2) 
EPA's partnership with USDA's 
extension program, offering a wide 
range of compliance and environmental 
stewardship information for livestock 
operators through the Livestock and 
Poultry Environmental Learning Center 
available at http://www.extension.org/ 
animal_manure_management. EPA 
solicits comment on how best to use 
alternative mechanisms such as these to 
ensure CAFOs are implementing 
measures to protect water quality. This 
approach would not require a 
rulemaking; rather it would focus on the 
use of activities that already are 
authorized under existing regulations. 
The success of such efforts would 
depend in large part on coordination 
with EPA's state partners and the 
cooperation and assistance of industry 
and environmental groups. 

3. Require Authorized States To Submit 
CAFO Information From Their CAFO 
Regulatory Programs and Only Collect 
Information From CAFOs if a State Does 
Not Report 

This alternative regulatory approach, 
is a variation of the proposed approach 
and would require NPDES authorized 
state regulatory agencies to submit the 
information proposed by paragraph 
§ 122.23(k)(2). Many states may know 
the universe of CAFOs in their state to 
ensure proper implementation and 
enforcement of the CW A's permitting 
requirements and to protect water 
quality. 

Although EPA recognizes that states 
may not have information on all CAFOs 
in their state, this alternative approach 
would require states to provide 
information for CAFOs for which they 
do have information as part of their 
CAFO regulatory programs. As a result, 
the data EPA would collect would not 

necessarily be comprehensive. Under 
this approach, EPA would only require 
information from CAFOs where a state 
failed to provide the required 
information to EPA. 

It is likely that a number of states 
already have the information that would 
be required by proposed paragraph 
§ 122.23(k)(2) for NPDES permitted 
CAFOs. Some states require CAFOs that 
have not sought coverage under an 
NPDES permit to obtain a separate state 
permit. For example, Maryland requires 
CAFOs that discharge to obtain NPDES 
CAFO permits and CAFOs that do not 
discharge to obtain state Maryland 
Animal Feeding Operation (MAFO) 
permits. Other states may have access to 
other data sources for CAFOs that could 
be used to provide the information. 

Under this alternative approach, each 
state would be required to report the 
information to EPA. States would be 
required to submit the information 
within a given timeframe, and EPA 
would compile that information into a 
database. CAFOs would be required to 
provide whatever information a state 
fails to provide. 

EPA seeks comment on whether 
authorized states should be required to 
provide information from their CAFO 
regulatory programs on behalf of the 
CAFOs within their boundaries. EPA 
also seeks comment on whether it 
should allow states to submit data from 
CAFO from sources other than a state 
regulatory program. EPA also seeks 
comment on, if it selects this alternative, 
whether EPA should allow or require 
CAFOs to review the information in the 
database. 

IV. Impact Analysis 

A. Benefits and Costs Overview 
When EPA issued the revised CAFO 

regulations on February 12, 2003, it 
estimated annual pollutant reductions 
due to the revisions at 56 million 
pounds of phosphorus, 110 million 
pounds of nitrogen and two billion 
pounds of sediment. This proposed 
rulemaking would not alter the benefits 
calculated in the 2003 rule. The effect 
of the proposed rule would be to enable 
full attainment of the benefits calculated 
in the 2003 rule by furnishing EPA with 
information on the universe of CAFOs. 
To date, EPA estimates that 
approximately 58 percent of CAFOs do 
not have NPDES permits. The 
information collected under this 
proposal would help ensure that CAFOs 
that discharge have NPDES permit 
coverage necessary to achieve these 
environmental benefits. 

The proposed rulemaking would not 
alter any permitting requirements or the 
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technical requirements under the 
Effluent Limitations Guidelines and 
Standards (ELGs), so CAFOs would not 
incur any compliance costs associated 
with modifications to structures or 
operational practices. The only cost 
associated with this rule to affected 
entities is the reporting burden to . 
provide the required information to EPA 
as specified in this proposal. 

B. Administrative Burden Impacts 
Since there is no change in technical 

requirements, cost impacts to CAFOs 
are exclusively due to changes in the 
information collection burden. To 
determine the administrative burden for 
the Paperwork Reduction Act (PRA) 
analysis, the Agency projected the 
burden that CAFOs would incur 
because of the new requirements. 

To complete this projection, the 
Agency started with its current estimate 
of the total number of CAFOs in the U.S. 
and then examined the administrative 
burden that would be incurred by these 
operations. It is important to note that 
while EPA's estimates ofCAFOs are. 
adequate for purposes of completing the 
impact analyses required under statute 
and executive order, the data are 
insufficiently detailed for purposes of 
identifying precise locations of specific 
CAFOs or clusters of CAFOs, 
understanding their operational 
practices and assessing their potential 
environmental impacts. 

EPA's most recent information on the 
number of CAFOs in the U.S. shows that 
as of 2010 there were approximately 
20,000 CAFOs, both permitted and 
unpermitted. To estimate the reporting 
burden faced by these CAFOs under the 
proposed rule requirements, EPA 
examined its prior PRA analyses. These 
analyses had assumed that CAFOs 
applying for NPDES permit coverage 
would incur a nine hour administrative 
burden to complete and file NPDES 
permit applications or notices of intent. 
Based on comparing the reporting items 
for permit applications to the reporting 
items in the proposed rulemaking, EPA 
estimated that a CAFO would need one 
hour to gather and submit the 
information on the proposed survey 
form to EPA as indicated in the 
proposed rulemaking. This burden 
estimate reflects both the time to 
understand the reporting requirements 
as well as time to complete the survey 
form electronically or by paper, when 
necessary. 

EPA's PRA analysis combines the 
updated estimates of numbers of CAFOs 
and the estimates of the reporting 
burden to project that CAFO operators 
would collectively experience an 
increase in total annual administrative 

burden of approximately $0.2 million 
under the first proposed option where 
all CAFOs would submit their 
information to EPA. The costs 
associated with the option to collect 
information only from CAFOs in focus 
watersheds would be a subset of these 
costs. 

Under the requirements as laid out in 
proposed paragraph § 122.23(k)(5) for 
the first proposed option, state 
permitting authorities would not incur 
any administrative burden arising out of 
the rulemaking since CAFOs would 
report their information directly to EPA. 
States would have the option of 
submitting information on their CAFOs 
electronically; however, EPA anticipates 
that the states that would choose this 
option are those for whom this type of 
batch reporting would not impose an 
undue burden. 

This Federal Register notice also 
includes an alternative approach that 
would require states to provide 
information on CAFOs in their state. 
EPA costed this alternative approach 
separately in the proposed rule 
supporting analysis. Under this 
approach, the reporting burden would 
shift from CAFOs to states since states 
would be responsible for reporting the 
data proposed to be collected to EPA. To 
complete a cost estimate for this 
approach, EPA estimated a cumulative 
incremental cost based on an 
assumption that all states would submit 
their CAFO records as paper files to the 
Agency. For purposes of costing this 
scenario, EPA estimated that it would 
take states one hour to prepare and 
submit records for 20 facilities. This 
labor burden combined with 
photocopying costs yielded a total state 
respondent average incremental annual 
cost of $16,391. EPA solicits comment 
on the burden analysis regarding the 
requirement for states to submit CAFO 
information from their regulatory 
programs. 

The documentation in the public 
record on the PRA analysis for this 
proposed rulemaking discusses more 
fully the assumptions used to project 
the associated administrative burden, 
including the burden faced by CAFOs 
that subsequently may need to update 
any information submitted previously. 

V. Statutory and Executive Order 
Reviews 

A. Executive Order 12866: Regulatory 
Planning and Review and Executive 
Order 13563: Improving Regulation and 
Regulatory Review 

Under Executive Order 12866 (58 FR 
51,735; October 4, 1993), this proposed 
action is a "significant regulatory 

action." Accordingly, EPA submitted 
this proposed action to the Office of 
Management and Budget (OMB) for 
review under Executive Orders 12866 
and 13563 (76 FR 3821, January 21, 
2011) and any changes made in 
response to OMB recommendations 
have been documented in the docket for 
this proposed action. 

In addition, EPA prepared an analysis 
of the potential costs and benefits 
associated with this proposed action. 
This analysis is summarized in Section 
IV of this preamble above, entitled 
Impact Analysis. A copy of the 
supporting analysis is available in the 
docket for this action. 

B. Paperwork Reduction Act 
The information collection 

requirements in this proposed rule have 
been submitted for approval to the 
Office of Management and Budget 
(OMB) under the Paperwork Reduction 
Act, 44 U.S.C. 3501 et seq. The 
Information Collection Request (ICR) 
document prepared by EPA was 
assigned EPA ICR No. 1989.08. 

The proposed rule would require 
CAFOs to provide EPA with basic 
facility information. This action would 
provide EPA with the information on 
the universe of CAFOs it needs to 
ensure compliance with the CWA. EPA 
projects that the proposed rule would 
cause CAFO operators to experience an 
increase in annual administrative 
burden of 6,960 labor hours annually, 
which translates into an increased 
annual administrative cost of $0.2 
million. The increase in administrative 
costs is based on projecting submission 
costs for all CAFOs, and is derived 
exclusively from the recordkeeping and 
reporting requirements associated with 
submitting the required information to 
EPA as detailed in the proposed rule. 
EPA assumed for purposes of the PRA 
analysis that a CAFO would incur a 
labor burden of one hour for filing the 
required information. The proposed 
action would not impose any new 
capital costs on affected entities. The 
burden for the initial reporting is 
averaged over three years for purposes 
of calculating burden under the PRA. 
EPA requests comment on its estimate 
of burden and costs for CAFOs to 
comply with the reporting requirements 
in the two co-proposed rule options. 

Under the proposed rule, states would 
have the option of providing EPA with 
datasets on their CAFOs with existing 
NPDES permits. However, the effort to 
generate these datasets is not costed as 
part of the ICR since EPA assumes that 
the states that choose to provide the 
datasets to EPA would be the ones for 
whom this task would not be overly 
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burdensome, and the burden the states 
would incur would be in lieu of a 
comparable burden avoided by CAFOs 
that the states reported for. 

Additional details on the assumptions 
and parameters of the PRA analysis are 
available in the ICR document 
referenced above, which is available in 
the docket supporting this proposed 
rulemaking. Burden is defined at 5 CFR 
1320.3(b). 

A Federal agency may not conduct or 
sponsor, and a person is not required to 
respond to, a collection of information 
unless it displays a currently valid OMB 
control number. The OMB control 
numbers for EPA's regulations in 40 
CFR are listed in 40 CFR part 9. 

To comment on the Agency's need for 
this information, the accuracy of the 
provided burden estimates, and any 
suggested methods for minimizing 
respondent burden, EPA has established 
a public docket for this proposed rule, 
which includes the ICR, under Docket 
ID number EPA-HQ--OW-2011-0188. 
Please submit any comments related to 
the !CR to EPA and OMB. See 
ADDRESSES section at the beginning of 
this notice for where to submit 
comments to EPA. Send comments to 
OMB at the Office of Information and 
Regulatory Affairs, Office of 
Management and Budget, 725 17th 
Street, NW., Washington, DC 20503, 
Attention: Desk Office for EPA. Since 
OMB is required to make a decision 
concerning the ICR between 30 and 60 
days after October 21, 2011, a comment 
to OMB is best assured of having its full 
effect if OMB receives it by November 
21, 2011. The final rule would respond 
to any OMB or public comments on the 
information collection requirements 
contained in this proposal. 

C. Regulatory Flexibility Act 
The Regulatory Flexibility Act (RF A) 

generally requires a Federal agency to 
prepare a regulatory flexibility analysis 
of any rule subject to notice and 
comment rulemaking requirements 
under the Administrative Procedure Act 
or any other statute unless the agency 
certifies that the rule would not have a 
significant economic impact on a 
substantial number of small entities. 
Small entities include small businesses, 
small organizations and small 
governmental jurisdictions. 

For purposes of assessing the impacts 
of this rule on small entities, small 
entity is defined as: (1) A small business 
based on Small Business Administration 
(SBA) size standards at 13 CFR 121.201; 
(2) a small governmental jurisdiction 
that is a government of a city, county, 
town, school district, or special district 
with a population of less than 50,000; 

and (3) a small organization that is any 
not-for-profit enterprise which is 
independently owned and operated and 
is not dominant in its field. 

After considering the economic 
impacts of this rule on small entities, I 
certify that this proposed action would 
not have a significant economic impact 
on a substantial number of small 
entities. This proposed rul.e does not 
change any of the substantive 
requirements for CAFO operators. While 
it does increase the net paperwork 
burden faced by facilities compared to 
the burden imposed under the 2003 
CAFO rule, these incremental costs are 
small compared to the existing 
paperwork burden faced by CAFOs and 
represent an increase in annualized 
compliance costs that is significantly 
less than one percent of estimated 
annual sales for any of the affected 
entities. To reach this determination, 
EPA examined sales figures reported in 
USDA's publicly available aggregated 
data and concluded that it is unlikely 
that the estimated upper-bound burden 
impact of one hour per CAFO would 
exceed one percent of the average 
annual sales of any of the livestock 
operations for whom sales figures were 
reported. 

Additionally, this proposed rule 
would not affect small governments, as 
the permitting authorities are state or 
Federal agencies and the information 
would be submitted directly to EPA. 

EPA continues to be interested in the 
potential impacts of the proposed rule 
on small entities and welcomes 
comments on issues related to such 
impacts. 

D. Unfunded Mandates Reform Act 
Title II of the Unfunded Mandates 

Reform Act of 1995 (UMRA), Public 
Law 104-4, establishes requirements for 
Federal agencies to assess the effects of 
their regulatory actions on state, local, 
tribal governments and the private 
sector. Under section 202 of UMRA, 
EPA generally must prepare a written 
statement, including a cost-benefit 
analysis, for proposed and final rules 
with "federal mandates" that may result 
in expenditures by state, local and tribal 
governments, in the aggregate, or to the 
private sector, of $100 million or more 
in any one year. Before promulgating an 
EPA rule for which a written statement 
is needed, section 205 of the UMRA 
generally requires EPA to identify and 
consider a reasonable number of 
regulatory alternatives and adopt the 
least costly, most cost-effective, or least 
burdensome alternative that achieves 
the objectives of the rule. The 
provisions of section 205 do not apply 
when they are inconsistent with 

applicable law. Moreover, section 205 
allows EPA to adopt an alternative other 
than the least costly, most cost-effective, 
or least burdensome alternative if the 
Administrator publishes with the final 
rule an explanation why that alternative 
was not adopted. Before EPA establishes 
any regulatory requirements that may 
significantly or uniquely affect small 
governments, including tribal 
governments, it must have developed 
under section 203 of the UMRA a small 
government agency plan. The plan must 
provide for notifying potentially 
affected small governments, enabling 
officials of affected small governments 
to have meaningful and timely input in 
the development of EPA regulatory 
proposals with significant Federal 
intergovernmental mandates and 
informing, educating and advising small 
governments on compliance with the 
regulatory requirements. 

EPA has determined that this 
proposed rule does not contain a 
Federal mandate that may result in 
expenditures of $100 million or more 
for state, local and tribal governments. 
in the aggregate, or the private sector in 
any one year. The proposed rule also 
presents an alternative approach that 
would require states to submit 
information on CAFOs. EPA determined 
that this alternative approach, which 
principally would involve 
photocopying, would also not result in 
a burden above the threshold. Thus, this 
rule is not subject to the requirements 
of sections 202 and 205 of the UMRA. 

EPA has determined that this rule 
would contain no regulatory 
requirements that might significantly or 
uniquely affect small governments. 
There are no local or tribal governments 
authorized to implement the NPDES 
permit program and the Agency is 
unaware of any local or tribal 
governments who are owners or 
operators of CAFOs. Thus, this rule is 
not subject to the requirements of 
section 203 ofUMRA. 

E. Executive Order 13132: Federalism 

This proposed action does not have 
federalism implications. Since the 
reporting under the proposed rule 
would require CAFOs to submit their 
information directly to EPA, it would 
not have substantial direct effects on the 
states, on the relationship between the 
national government and the states, or 
on the distribution of power and 
responsibilities among the various 
levels of government, as specified in 
Executive Order 13132. The proposed 
rule would offer states the option of 
submitting information on behalf of the 
state's CAFOs. However, the proposed 
rule would not require states to adopt 
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this option; therefore, EPA does not 
consider this proposed rule to have a 
substantial impact on states. Thus, 
Executive Order 13132 does not apply 
to this proposed action. 

EPA is requesting comment on 
alternative approaches for gathering 
CAFO information. One of these 
approaches would require States to 
submit information on their CAFOs. 
EPA examined costs associated with 
this alterative and concluded based on 
a conservative estimate of burden 
impacts that the alternative would not 
trigger federalism concerns. 

In the spirit of Executive Order 13132 
and consistent with EPA policy to 
promote communications between EPA 
and state and local governments, EPA 
specifically solicits comment on this 
proposed action from state and local 
officials. 

F. Executive Order 13175: Consultation 
and Coordination With Indian Tribal 
Governments 

This proposed action does not have 
tribal implications, as specified in 
Executive Order 13175 (65 FR 67249, 
November 9, 2000}, because there are 
currently no tribal governments 
authorized for the NPDES program. In 
addition, EPA is not aware of any Indian 
tribal governments that own CAFOs that 
would be subject to the proposed 
reporting requirements. Thus, Executive 
Order 13175 does not apply to this 
action. 

This proposed rulemaking could have 
the effect of providing increased 
opportunities for the tribal governments 
to obtain information on all CAFOs 
within their governmental boundaries 
and, as such, may facilitate their 
interactions with entities of possible 
concern. 

In the spirit of Executive Order 13175 
and consistent with EPA policy to 
promote communications between EPA 
and tribal governments, EPA would also 
distribute information on the outcome 
of the rulemaking process once the 
rulemaking action is finalized. 

EPA solicits comment on the 
Agency's approach to meeting its 
obligations under E.O. 13175 for the 
proposed action. 

G. Executive Order 13045: Protection of 
Children From Environmental Health 
and Safety Risks 

Executive Order 13045 "Protection of 
Children from Environmental Health 
Risks and Safety Risks" (62 FR 19,885; 
April 23, 1997} applies to any rule that: 
(1} Is determined to be "economically 
significant" as defined under Executive 
Order 12866 and (2} concerns an 
environmental health or safety risk that 

EPA has reason to believe may have a 
disproportionate effect on children. If 
the regulatory action meets both criteria, 
the Agency must evaluate the 
environmental health or safety effects of 
the planned rule on children, and 
explain why the planned regulation is 
preferable to other potentially effective 
and reasonably feasible alternatives 
considered by the Agency. 

This proposed rule is not subject to 
Executive Order 13045 because it is not 
economically significant as defined in 
Executive Order 12866 and because the 
Agency does not have reason to believe 
the environmental health or safety risks 
addressed by this proposed action 
present a disproportionate risk to 
children. The benefits analysis 
performed for the 2003 CAFO rule 
determined that the rule would result in 
certain significant benefits to children's 
health. (Please refer to the Benefits 
Analysis in the record for the 2003 
CAFO final rule.} This proposed action 
does not affect the environmental 
benefits of the 2003 CAFO rule. 

H. Executive Order 13211: Actions 
Concerning Regulations That 
Significantly Affect Energy Supply, 
Distribution, or Use 

This rule is not a "significant energy 
action" as defined in Executive Order 
13211 (66 FR 28355 (May 22, 2001}), 
because it is not likely to have a 
significant adverse effect on the supply, 
distribution, or use of energy. EPA has 
concluded that this rule is not likely to 
have any adverse energy effects since 
CAFOs in general do not figure 
significantly in the energy market, and 
the regulatory revisions finalized in this 
rule are not likely to change existing 
energy generation or consumption 
profiles for CAFOs. 

I. National Technology Transfer and 
Advancement Act 

Section 12(d} of the National 
Technology Transfer and Advancement 
Act of 1995 ("NIT AA"}, Public Law No. 
104-113, 12(d} (15 U.S.C. 272 note} 
directs EPA to use voluntary consensus 
standards in its regulatory activities 
unless to do so would be inconsistent 
with applicable law or otherwise 
impractical. Voluntary consensus 
standards are technical standards (e.g., 
materials specifications, test methods, 
sampling procedures and business 
practices) that are developed or adopted 
by voluntary consensus standards 
bodies. NIT AA directs EPA to provide 
Congress, through OMB, explanations 
when the Agency decides not to use 
available and applicable voluntary 
consensus standards. 

This proposed rulemaking does not 
involve the use of technical standards. 
Therefore, EPA is not considering the 
use of any voluntary consensus 
standards. 

J. Executive Order 12898: Federal 
Actions To Address Environmental 
Justice in Minority Populations and 
Low-Income Populations 

Executive Order (EO) 12898 (59 FR 
7629 (Feb. 16, 1994)) establishes Federal 
executive policy on environmental 
justice. Its main provision directs 
Federal agencies, to the greatest extent 
practicable and permitted by law, to 
make environmental justice part of their 
mission by identifying and addressing, 
as appropriate, disproportionately high 
and adverse human health or 
environmental effects of their programs, 
policies and activities on minority 
populations and low-income 
populations in the United States. 

EPA has determined that the 
information collected by this rule could 
benefit minority and low-income 
populations by providing information 
on nearby CAFOs with potential effects 
on neighboring communities. In 
addition, the Agency anticipates that the 
information to be collected under the 
rulemaking would aid EPA's 
consideration of environmental justice 
concerns as the Agency moves forward 
with implementation of the NPDES 
CAFO program. 

As part ofEPA's continued effort to 
meet its obligations under E.O. 12898, 
the Agency has completed an analysis to 
identify those portions of the country 
where there are both large numbers of 
CAFOs as well as concentrations of 
minority and low-income populations. 
These regions include parts of the 
Carolina lowlands, central California 
and the Delmarva Peninsula on the 
Chesapeake Bay. 

EPA solicits comment on the ability of 
the questions as proposed to support 
consideration of environmental justice 
(EJ) concerns related to future design 
and implementation of the NPDES 
CAFO program. EPA seeks comment on 
what other questions beyond those 
proposed would support EJ concerns 
and be valuable to EJ communities. EPA 
welcomes suggestions for EJ groups who 
could help shape the Agency's outreach 
to EJ communities. EPA also seeks 
comment on its analysis supporting E.O. 
12898, which shows where large 
numbers of CAFOs and EJ communities 
co-exist. The supporting analysis is 
contained in the docket for the proposed 
rulemaking. 
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United States Environmental Protection Agency 
Washington, DC 20460 Fonn Approved 

INFORMATION GATHERING SURVEY FORM 
FOR CONCENTRATED ANIMAL FEEDING 

OPERATIONS 
SUBMISSION INFORMATION 
Electronic Submission Waiver 

OMB No. 
2040-0250 

EPA ICR No. 
1989.08 

DI hereby acknowledge a waiver from the use of EPA's electronic infonnation management system 
because the use of such system will incur undue burden or expense over my use of this paper survey fonn. 
Briefly describe the reason why use of the electronic system causes undue burden or expense. 

Please check the appropriate box. Check only one checkbox. 
0 First Submission 
0 Resubmission with changes to the information supplied previously 
0 Resubmission with no change to the infonnation supplied previously 
0 Operation no longer a concentrated animal feeding operation (CAFO) 

QUESTION 1. CONTACT INFORMATION 
Provide contact information b com letin the table below. 

--~i.ifMmRllBI 
Name of the Owner/Operator OR Authorized Representative 

Primary Telephone for Owner/Operator or Authorized Representative Email Address (if available) 

M.. Address 
Street/P.0. Box City 

State Zi Code 

QUESTION 2. LOCATION INFORMATION 
Please provide the location of the production area either by 1) latitude and longitude (in decimal 
degrees); or by the street address of the CAFO's production area. 

OR 

Address of the .CAFO's Production Area 
Street Address City 

State Zip Code 

65451 
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QUESTION 3. NPDES PERMIT INFORMATION 
Does the CAFO have a current NPDES permit? 
D No: Proceed to Section 4. Type and Number of Animals . 
D Yes: Provide NPDES permit number and the date of issuance: 
NPDES Pennit No./Tracking No./ID: _________________ _ 
Date of issuance: Month: Day: Year: ______ _ 
D Pending: Provide the date that the NOi or pennit application was submitted for coverage 
under an NPDES pennit: 
Month: Day: Year: ______ _ 

QUESTION 4. TYPE AND NUMBER OF ANIMALS 
Use the table to indicate the maximum number of animals for each animal type held either in 
open confinement including partially covered or housed totally under roof at the CAFO for a 
total of 45 days or more in the previous 12 months. The 45 days do not have to be consecutive. 

0 Mature Dairy Cows (milked or 

0 Veal Calves 
Cattle (not dairy or veal calves) 

0 Heifers 
0 Steers 
0 Bulls 
0 Cow/calf airs 

0 Swine 55 lbs. or over 
0 Swine under 55 lbs. 
0 Horses 

0 Chickens Broilers 
0 Chickens La ers 
0 Ducks 
0 Other: Please Specify 

QUESTION 5. LAND APPLICATION 
Where the CAFO land applies manure, litter, or process wastewater: 
a. In the previous 12-months, how many acres of land under the control of the CAFO were 

available for applying the CAFO's manure, litter, and/or process wastewater? (Please include 
land owned by the CAFO, land that is rented or leased from others, and any land that is 
owned by the CAFO that is rented or leased to others in which the owner or authorized 
representative of the CAFO retains nutrient management decisions). ___ _ 
________ acres 
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SIGNATURE REQUIREMENTS 
All submissions provided pursuant to this information gathering survey form must be signed and 
dated by a responsible party in accordance with 40 CFR 122.22 for following certification 
statement: 

I certify under penalty of law that I am the responsible.party for a concentrated animal 
feeding operation (CAFO), identified as [Name of CAFO}. Based on my inquiry of the person 
or persons directly responsible for gathering the information, I certify that the information 
contained in or accompanying this submission, to the best of my knowledge and belief, is true, 
accurate, and complete. I am aware that there are significant penalties for submitting false 
information, including the possibility of fine and imprisonment/or knowing violations. 

Signature _____________ _ Printed Name. _________ _ 

Title--------------------------------Date ________________________________ ~ 

INSTRUCTION SHEET 

GENERAL INSTRUCTIONS 

Defined Terms 

Terms in italics below are specifically 
defined in the Survey Form Definitions 
section of these instructions. Refer to 
this section for specific meaning of 
these terms. 

Purpose of Form 

Owners of concentrated animal 
feeding operations (CAFOs) must use 
this survey form to submit the 
information required by 40 CFR 
122.23(k). 

Who Must File 

Owners of CAFOs are required to 
submit the information specified at 40 
CFR 122.23(k) regardless of whether the 
CAFO is required to seek NPDES permit 
coverage. For the purposes of this 
survey, a CAFO means an animal 
feeding operation (AFO) that is defined 
as a Large CAFO or Medium CAFO by 
40 CFR 122.23(b), or that is designated 
as a CAFO in accordance with 40 CFR 
122.23(c). Further definitions for the 
purpose of this form are in the section, 
Survey Form Definitions. The owners of 
AFOs that have not been designated and 
that do not confine the required number 
of animals to meet the definition of a 
Large or Medium CAFO are not required 
to submit information. 

Where to Submit 

Send the completed and signed 
survey form to: 

U.S. EPA, Office of Water, Office of 
Wastewater Management, Mail Code 
4203M, 1200 Pennsylvania Avenue, 
NW .. Washington, DC 20460 

When to Submit 
Under proposed option 1, owners of 

CAFOs must submit the survey form to 
EPA [within 90 days after EPA makes 
available a list of CAFOs for which a 
state has provided the information) and 
under proposed option 2, owners of 
CAFOs must submit the survey form by 
[the deadline specified in a separate 
Federal Register Notice). NPDES 
authorized states that choose to submit 
the information on behalf of a CAFO 
would be required to submit the 
information to EPA [within 90 days after 
the effective date of the rule). 
Subsequently, under proposed option 1, 
owners of CAFOs not authorized by an 
NPDES permit must resubmit the survey 
form between [January 1 and June 1, 
2022) and every subsequent tenth year 
thereafter between [January 1 and June 
1). The survey form provides a checkbox 
that indicates such resubmissions. 

Entering Responses 
CAFOs must provide the information 

on this survey form electronically 
except where electronic submission 
would cause an undue burden or 
expense. Electronic submissions may be 
made via the Agency's information 
management system. Please go to 
www.epa.gov/npdes/afo for more 
information on how to submit. 

However, EPA is making paper filing 
available in recognition that not 
everyone has internet access. If using a 
hard copy of the form to submit the 
information, use blue or black ink only 
to complete a hardcopy of the survey 
form. Mark the electronic submission 
waiver box and provide a reason why 
the respondent is providing the 
information by completing and 
submitting a hard copy of this survey 
form. 

Please print clearly. Mark all 
applicable checkboxes with an "X". 

Changes at the operation after the 
owner submits this information are not 
required to be reported, except that 
CAFOs not authorized by an NPDES 
permit must resubmit the survey form 
every 10 years as specified above. 

Confidential Business Information 
Regulations governing the 

confidentiality of business information 
are contained in the Code of Federal 
Regulations (CFR) at Title 40 Part 2, 
Subpart B. Under sections 2.208, 
business information is entitled to 
confidential treatment if, "the business 
has satisfactorily shown that disclosure 
of the information is likely to cause 
substantial harm to the business's 
competitive position. You may assert a 
business confidentiality claim covering 
part or all of the information you 
submit, as described in 40 CFR 2.203(b): 

"(b) Method and time of asserting 
business confidentiality claim. A 
business which is submitting 
information to EPA may assert a 
business confidentiality claim covering 
the information by placing on or 
attaching to the information, at the time 
it is submitted to EPA, a cover sheet, 
stamped or typed legend, or other 
suitable form of notice complying 
language such as 'trade secret', 
'proprietary.' or 'company confidential.' 
Allegedly confidential portions of 
otherwise nonconfidential documents 
should be clearly identified by the 
business, and may be submitted 
separately to facility identification and 
handling by EPA. If the business desires 
confidential treatment only until a 
certain date or until the occurrence of a 
certain event, the notice should so 
state" 
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If you claim any response as CBI, you 
must specify the portion of the response 
or document for which you assert a 
claim of confidentiality by reference to 
page numbers, paragraphs, and lines, or 
specify the entire response or document. 
This information must be provided as 
part of the submission of the completed 
survey form. Note that EPA will review 
the information submitted and may 
request your cooperation in providing 
information to identify and justify the 
basis of your CBI claim. Information 
covered by a claim of confidentiality 
will be disclosed by EPA only to the 
extent of, and by means of, the 
procedures set forth in 40 CFR Part 2, 
Subpart B. In general, submitted 
information protected by a business 
confidentially claim may be disclosed to 
other employees, officers, or authorized 
representatives of the United States 
concerned with implementing the Clean 
Water Act. 

SURVEY FORM INSTRUCTIONS 

Submission Information 

Please check the appropriate box to 
indicate whether the CAFO is supplying 
information for the first time or 
resubmitting the survey form. A CAFO 
may also voluntarily update their 
information if the operation is no longer 
aCAFO. 

Section 1. Contact Information 

Use legal names. Provide the mailing 
address for the owner of the CAFO or 
authorized representative. The address 
may be a business address, a post office 
box, or the address of the CAFO owner 
or authorized representative. A county 
road number may indicate the 
operation's street address. 

Section 2. Location Information 

Provide location of the production 
area either by the latitude and longitude 
for the production area or by the street 
address of the CAFO's production area. 
Please provide latitude or longitude in 
degree decimals. For CAFOs that have 
multiple production areas, such as 
facilities under common ownership, 
that either adjoin each other or use a 
common area or system for waste 
disposal, the entrance to the production 
area for the largest portion of the CAFO 
should be provided. 

For the purposes of this form, the 
entrance to the production area may be 
a road leading to the confinement 
houses or the central point of access to 
the operation. This information is 
commonly included in a nutrient 
management plan or, alternatively, the 
respondent may determine the latitude 
and longitude for the entrance to the 

production area by using interactive 
maps available on the internet. Latitude 
or longitude information can be 
obtained at the following websites: 
http://www.satsig.net/maps/Jat-long
finder.htm, http://earth.google.com/, 
and http://www.census.gov/geo/ 
Jandviewl. If the units for the CAFO's 
latitude or longitude is in minutes/ 
seconds, this information can be readily 
converted through a variety of free 
internet applications. 

The respondent need only provide 
either the CAFO's latitude and 
longitude or the street address of the 
CAFO's production area. 

Section 3. NPDES Permit Information 
Use the appropriate checkbox to 

indicate whether the CAFO has a 
current NPDES permit. A current 
NPDES permit would provide coverage 
to the CAFO as of the date the report is 
submitted. If you have an NPDES 
permit, check the "Yes" box and 
provide the NPDES permit number and 
the date of issuance for NPDES permit 
coverage. NPDES permit coverage may 
have been issued to the CAFO after 
submitting an individual NPDES permit 
application or a Notice of Intent (NOI) 
for coverage under a general NPDES 
permit. CAFOs should find their NPDES 
permit number on the copy of the 
permit for an individual permit or on 
the written notification from the 
permitting authority acknowledging 
receipt of the NOI. States may refer to 
the NPDES permit number as a tracking 
number, operating permit number, or 
state identification number. For 
example, Maryland identifies its general 
NPDES permit as "MDG01," whereas, 
Missouri's general operating permit 
number "MO-G010000." 

If you do not have an NPDES permit, 
check the "No" box and go to Section 
4. Type and Number of Animals. If you 
applied for an NPDES permit but have 
not received any notice of coverage, 
please check the "Pending" box and 
provide the date that the NOI or NPDES 
permit application was submitted. 

Section 4. Type and Number of Animals 
Use the table to indicate the 

maximum number of animals for each 
animal type held either in open 
confinement including partially covered 
or housed totally under roof held at the 
CAFO for a total of 45 days or more in 
the previous 12 months. 

CAFOs with multiple production 
cycles should provide the maximum 
number of animals confined for any 
given production cycle. Multiple 
production cycles are common at 
poultry and swine operations. CAFOs 
under common ownership should report 

the cumulative number of animals 
confined for 45 days or more. 

It is important to note that the 45 days 
do not have to be consecutive, and the 
12-month period does not have to 
correspond to the calendar year. The 12-
month does not have to correspond to 
the calendar year. If an animal is 
confined at an operation for any portion 
of a day, it is considered to be confined 
for a full day. Please see definition of an 
animal feeding operation of these 
instructions. 

EXAMPLE: A calf/cow operation that 
has the capacity to hold 2,000 head of 
cattle. The facility operates year-round 
and never confines less than 1,000 head 
of cattle at any one time. The facility has 
both pasture and partially opened barns. 
The operation meets the definition of a 
CAFO because: 1) it confines the 
required animal numbers to meet the 
Large CAFO threshold, 2) confines the 
animals for more than 45 days, and 3) 
the confinement area does not sustain 
vegetation. For the last 12-month 
period, the cow/calf operation split its 
calving between fall and spring. During 
the fall, the operation confined 1,500 
head of cattle for 45 days or more and 
during the spring, the operation 
confined 1,000 head of cattle. This 
operation should report in the table 
under calf/cow pairs and list 1,500 
under the column for "Open 
Confinement (include partially 
covered)". 

Section 5. Land Application 

Provide the amount of acres available 
for land application. Report in whole 
acres, rounding up to the nearest whole 
number if necessary. Include land 
associated with the CAFO, whether in 
production or not. Include all land that 
the owner or operator owned or rented 
during the previous 12-month period, 
even if only for part of the year, and any 
land that is owned by or rented or 
leased to others in which the owner or 
operator of the CAFO retains nutrient 
management decisions. This may also 
include situations where a farmer 
releases control over the land 
application area, and the CAFO 
determines when and how much 
manure is applied to fields not 
otherwise owned, rented, or leased by 
the CAFO. Exclude residential or other 
land not used for agricultural purposes. 

Section 6. Signature Requirements 

A responsible official in accordance 
with 40 CFR 122.22 must sign the 
certification statement provided on the 
form. Print the name of the signatory. 
Provide the date of signature and title of 
the signatory. 
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SURVEY FORM DEFINITIONS 
The definitions provided below are 

for the purposes of this information 
gathering survey form. All terms not 
defined below shall have their ordinary 
meaning, unless such terms are defined 
in the Clean Water Act, 33 U.S.C. 
§ 1362, or its implementing regulations 
found at 40 CFR parts 122 and 412 
respectively, in which case the statutory 
or regulatory definitions apply. 

1. "Animal feeding operation" means 
a lot or facility (other than an aquatic 
animal production facility) where 
animals have been, are, or will be, 
stabled, confined, and fed or maintained 
for a total of 45 days or more in any 12-
month period and crops, vegetation, 
forage growth, or post-harvest residues 
are not sustained in the normal growing 
season over any portion of the lot or 
facility. (40 CFR 122.23(b)(1)). Two or 
more AFOs under common ownership 
are considered to be a single AFO for 
purposes of determining the number of 
animals at an operation, if they adjoin 
each other, are next to, sharing property 
lines or if they use a common area or 
system for manure management or the 
disposal of wastes. (40 CFR 
122.23(b)(2)). 

2. "Authorized representative" means 
an individual who is involved with the 
management or representation of the 
CAFO. An authorized representative 
must be located within reasonable 
proximity to the CAFO, and must be 
authorized and sufficiently informed to 
respond to inquiries from EPA on behalf 
of the CAFO. 

3. "Concentrated animal feeding 
operation" (CAPO) means an AFO that 
is defined as a Large CAFO or as a 
Medium CAFO by the terms of this 
paragraph, or that is designated as a 
CAFO in accordance with paragraph (c) 
of this section. Two or more AFOs 
under common ownership are 
considered to be a single AFO for the 
purposes of determining the number of 
animals at an operation, if they adjoin 
each other or if they use a common area 
or system for the disposal of wastes. 

4. "Large concentrated animal feeding 
operation" means an AFO that stables or 
confines as many as or more than the 
numbers of animals specified in any of 
the following categories: (i) 700 mature 
dairy cows, whether milked or dry; (ii) 
1,000 veal calves; (iii) 1,000 cattle other 
than mature dairy cows or veal calves. 
Cattle includes but is not limited to 
heifers, steers, bulls and cow/calf pairs; 
(iv) 2,500 swine each weighing 55 
pounds or more; (v) 10,000 swine each 
weighing less than 55 pounds; (vi) 500 
horses; (vii) 10,000 sheep or lambs; (viii) 
55,000 turkeys; (ix) 30,000 laying hens 

or broilers, if the AFO uses a liquid 
manure handling system; (x) 125,000 
chickens (other than laying hens), if the 
AFO uses other than a liquid manure 
handling system; (xi) 82,000 laying 
hens, if the AFO uses other than a liquid 
manure handling system; (xii) 30,000 
ducks (if the AFO uses other than a 
liquid manure handling system); or 
(xiii) 5,000 ducks (if the AFO uses a 
liquid manure handling system). 

5. "Manure" includes manure, or 
bedding or bedding material, hay, 
compost, and raw material or other 
materials commingled with manure that 
is to be land applied or set aside for 
disposal. 

6. "Medium concentrated animal 
feeding operation" means any AFO with 
the type and number of animals that fall 
within any of the ranges listed in 
paragraph (b)(6)(i) of this section and 
which has been defined or designated as 
a CAFO. An AFO is defined as a 
Medium CAFO if: (i) The type and 
number of animals that it stables or 
confines falls within any of the 
following ranges: (A) 200 to 699 mature 
dairy cows, whether milked or dry; (B) 
300 to 999 veal calves; (CJ 300 to 999 
cattle other than mature dairy cows or 
veal calves. Cattle includes but is not 
limited to heifers, steers, bulls and cow/ 
calf pairs; (DJ 750 to 2,499 swine each 
weighing 55 pounds or more; (E) 3,000 
to 9,999 swine each weighing less than 
55 pounds; (Fl 150 to 499 horses; (G) 
3,000 to 9,999 sheep or lambs; (HJ 
16,500 to 54,999 turkeys; (I) 9,000 to 
29,999 laying hens or broilers, if the 
AFO uses a liquid manure handling 
system; (Jl 37,500 to 124,999 chickens 
(other than laying hens), if the AFO uses 
other than a liquid manure handling 
system; (K) 25,000 to 81,999 laying 
hens, if the AFO uses other than a liquid 
manure handling system; (L) 10,000 to 
29,999 ducks (if the AFO uses other 
than a liquid manure handling system); 
or (Ml 1,500 to 4,999 ducks (if the AFO 
uses a liquid manure handling system); 
and (ii) Either one of the following 
conditions are met: (A) Pollutants are 
discharged into waters of the United 
States through a man-made ditch, 
flushing system, or other similar man
made device; or (B) Pollutants are 
discharged directly into waters of the 
United States which originate outside of 
and pass over, across, or through the 
facility or otherwise come into direct 
contact with the animals confined in the 
operation. 

7. "Owner or operator" means the 
property owner or any person who 
owns, leases, operates, controls, or 
supervises the operations at the CAFO. 
Any person who operates an AFO 
subject to regulation under the NPDES 

program may be involved with making 
day-to-day decisions about, or doing, 
such things as planting, harvesting, 
feeding, waste management, and/or 
marketing. The operator can include, 
but is not limited to, the owner, a 
member of the owner's household, a 
hired manager, a tenant, a renter, or a 
sharecropper. 

8. "NPDES Permit" means an 
authorization, license, or equivalent 
control document issued by EPA or an 
"approved State" to implement the 
requirements of the CWA NPDES 
permitting program and implementing 
regulations at 40 CFR parts 122, 123, 
and 124. 

9. "Process wastewater" means water 
directly or indirectly used in the 
operation of the AFO including but not 
limited to: spillage or overflow from 
animal or poultry watering systems; 
washing; cleaning, or flushing pens, 
barns, manure pits, or other AFO 
facilities; direct contact swimming, 
washing, or spray cooling of animals; or 
dust control. Process wastewater also 
includes any water which comes into 
contact with any raw materials, 
products, or byproduct including, 
manure, litter, feed, milk, eggs, or 
bedding. 

10. "Producer" means any grower, 
breeder, or person who otherwise raises 
animals for production. 

11. "Production area" means that part 
of an AFO that includes the animal 
confinement area, the manure storage 
area, the raw materials storage area, and 
the waste containment areas. The 
animal confinement area includes but is 
not limited to open lots, housed lots, 
feedlots, confinement houses, stall 
barns, free stall barns, milkrooms, 
milking centers, cowyards, barnyards, 
medication pens, walkers, animal 
walkways, and stables. The manure 
storage area includes but is not limited 
to lagoons, runoff ponds, storage sheds, 
stockpiles, under-house or pit storages, 
liquid impoundments, static piles, and 
composting piles. The raw materials 
storage area includes but is not limited 
to feed silos, silage bunkers, and 
bedding materials. The waste 
containment area includes but is not 
limited to settling basins, and areas 
within berms and diversions which 
separate uncontaminated storm water. 
Also included in the definition of 
production area is any egg washing or 
egg processing facility, and any area 
used in the storage, handling, treatment, 
or disposal of mortalities. 

12. "Storage pond" means an earthen 
impoundment used to retain manure, 
bedding, process wastewater (such as 
parlor water) and runoff liquid. 
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13. "Waste" and/or "wastes" means 
dredged spoil, solid waste, incinerator 
residue, sewage, garbage, sewage sludge, 
munitions, chemical wastes, biological 
materials, radioactive materials, heat, 
wrecked or discarded equipment, rock, 
sand, cellar dirt, and industrial, 
municipal, and agricultural waste, 
including but not limited to manure, 
litter, and/or process wastewater, 
discharged into water. 

Federal regulations require the 
certification to be signed as follows: 

A. For a corporation, by a principal 
executive officer of at least the level of 
vice president. 

B. For a partnership or sole 
proprietorship, by a general partner or 
the proprietor, respectively; or 

C. For a municipality, State, Federal. 
or other public facility, by either a 
principal executive officer or ranking 
elected official. 

Paper Reduction Act Notice 

The public reporting and 
recordkeeping burden for this collection 
of information is estimated to average 
one hour per response. The estimate 
includes time for reviewing 
instructions, searching existing data 
sources, gathering and maintaining the 
needed data, and completing and . 
reviewing the collection of information. 
Send comments on the Agency's need 
for this information, the accuracy of the 
provided burden estimates, and any 
suggested methods for minimizing 
respondent burden, including through 
the use of automated collection 
techniques to the Director, Collection 
Strategies Division, U.S. Environmental 
Protection Agency (2822T). 1200 
Pennsylvania Ave., NW., Washington, 
DC 20460. Include the OMB control 
number in any correspondence. Do not 
send the completed survey form to this 
address. 

List of Subjects 

40 CFRPart9 

Environmental protection, Reporting 
and recordkeeping requirements. 

40 CFR Part 122 

Administrative practice and 
procedure, Confidential business 
information, Hazardous substances, 
Reporting and recordkeeping 
requirements, Water pollution control. 

Dated: October 14, 2011. 
Lisa P. Jackson, 
Administrator. 

For the reasons set out in the 
preamble, chapter I of Title 40 of the 
Code of Federal Regulations is proposed 
to be amended as follows: 

PART 9-0MB APPROVALS UNDER 
THE PAPERWORK REDUCTION ACT 

1. The authority citation for part 9 
continues to read as follows: 

Authority: 7 U.S.C. 135 et seq., 136-136y; 
15 u.s.c. 2001, 2003, 2005, 2006, 2601-2671; 
21 u.s.c. 331j, 346a, 348; 31 u.s.c. 9701; 33 
U.S.C. 1251 et seq., 1311, 1313d, 1314, 1318, 
1321, 1326, 1330,1342, 1344, 1345(d)and 
(e), 1361; Executive Order 11735, 38 FR 
21243, 3 CFR, 1971-1975 Comp. p. 973; 42 
u.s.c. 241, 242b, 243, 246, 300f, 300g-1, 
300g-2, 300g-3, 300g-4,300g-5,300g-6, 
300j-1. 300j-2, 300j-3, 300j-4, 300j-9, 1857 
et seq., 6901-6992k, 7401-7671q, 7542, 
9601-9657,11023,11048. 

2. In § 9 .1 the table is amended by 
adding an entry in numerical order 
under the indicated heading to read as 
follows: 

§ 9.1 OMB approvals under the Paperwork 
Reduction Act. 

* * * * 

40 CFR citation 

* 

OMB 
Control 

No. 

EPA Administered Permit Programs: The 
NaUonal Pollutant Discharge Ellmlnatlon 
System 

122.23(k) 2040-
0250 

PART 122-EPA ADMINISTERED 
PERMIT PROGRAMS: THE NATIONAL 
POLLUTANT DISCHARGE 
ELIMINATION SYSTEM 

3. The authority citation for part 122 
continues to read as follows: 

Authority: The Clean Water Act, 33 U.S.C. 
1251 et seq. 

4. Section 122.23 is amended by 
adding paragraph (k) to read as follows: 

§122.23 Concentrated animal feeding 
operations (appllcable to state NPDES 
programs, ... § 1223.25) 

* * * * * 
Option 1 for Paragraph (k) 

(kl Information Gathering Survey for 
CAFOs. (1) All CAFOs must submit 
information to EPA. The owner(s) or 
operator(s) of a CAFO, as defined in 40 
CFR 122.23(b), must provide the 
information specified in paragraph 
(k)(2) of this section to the 
Administrator, except in cases where a 
state voluntarily fulfills this 
requirement on behalf of the owner(s) or 
operator(s) of CAFOs located within that 

state, according to the procedures 
specified in paragraph (k)(5) of this 
section. 

(2) Information to be submitted to the 
Administrator. The owner or operator of 
a CAFO or a state must provide the 
following information to the 
Administrator: 

(i) The legal name of the owner of the 
CAFO or an authorized representative, 
and their mailing address, e-mail 
address (if available) and primary 
telephone number. (An authorized 
representative must be an individual 
who is involved with the management 
or representation of the CAFO. The 
authorized representative must be 
located within reasonable proximity to 
the CAFO, and must be authorized and 
sufficiently informed to respond to 
inquiries from EPA on behalf of the 
CAFO); 

(ii) The location of the CAFO's 
production area identified by the 
latitude and longitude; or by the street 
address; 

(iii) If the owner or operator has 
NPDES permit coverage as of [the 
effective date of final rule], the date of 
issuance of coverage under the NPDES 
permit, and the permit number. If the 
owner or operator has submitted an 
NPDES petmit application or a Notice of 
Intent as of [the effective date of final 
rule] but has not received coverage, the 
date the owner or operator submitted 
the NPDES permit application or Notice 
of Intent; 

(iv) For the previous 12-month period, 
identification of each animal type 
confined either in open confinement 
including partially covered areas, or 
housed totally under roof at the CAFO 
for 45 days or more, and the maximum 
number of each animal type confined at 
the CAFO for 45 days or more; and 

(v) Where the owner or operator land 
applies manure, litter and process 
wastewater, the total number of acres 
under the control of the owner or 
operator available for land application. 

(3) Submission process for CAFOs. 
The owner or operator of a CAFO must 
submit the information specified in 
paragraph (k)(2) of this section using the 
survey form provided by the 
Administrator. The owner or operator of 
a CAFO must submit the survey form to 
the Administrator, either by certified 
mail, or electronically, through the 
Agency's electronic information 
management system by the deadline 
specified in (k)(4) of this section. If 
submitting the survey form by certified 
mail, the owner or operator of a CAFO 
must indicate on the survey form that an 
electronic submission waiver applies 
and provide justification as to why 
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electronic submission would cause an 
undue burden or expense. 

(4) Deadline for submissions by 
owners or operators of CAFOs. (i) An 
operation defined or designated as a 
CAFO as of {the effective date of the 
final rule}, where a state did not provide 
the required information to EPA in 
accordance with paragraph (k)(5) of this 
section. Where a state does not provide 
the information required by paragraph 
(k)(2) of this section in accordance with 
paragraph (k)(5} of this section, a CAFO 
must submit the information required 
by paragraph (k)(2) in accordance with 
paragraph (k)(3} [within 90 days] after 
EPA makes available a list of CAFOs for 
which a state has provided the 
information. 

(ii} CAFOs for which a state has 
provided the required information to 
EPA in accordance with paragraph 
{k)(5) of this section. CAFOs for which 
a state submitted the information 
required by paragraph (k)(2} of this 
section in accordance with paragraph 
(k)(5) of this section, may, but are not 
required to, provide information to EPA 
[within 90 days] after EPA makes 
available a list of CAFOs for which a 
state has provided the information. 

{iii} Resubmission requirement for 
CAFOs not authorized by an NPDES 
permit. CAFOs not authorized by an 
NPDES permit must submit the 
information specified in paragraph 
(k)(2) of this section or update 
information previously submitted, 
pursuant to the procedures specified by 
paragraph (k)(3). of this section, between 
January 1 and June 1 every ten years 
following 2012 (e.g., 2022, 2032, etc.). 
The periodic submission requirement 
applies to all CAFOs not authorized by 
an NPDES permit at the time of these 
dates, whether or not CAFOs at one 
point had permit coverage at any time 
prior to these dates. CAFOs established 
after the first 2012 information 
submission period that do not have 
NPDES permits are subject to this ten
year resubmission requirement. 

(5) Elements of state voluntary 
submissions. In order to fulfill the 
requirements of paragraphs (k)(l) and 
(k)(2) of this section on behalf of 
CAFOs, a state must: 

(i) Use the Agency's electronic 
information management system to 
submit the information. 

(ii) Submit information from the 
state's most recent application process, 
from a CAFO's most recent annual 
report, or from another current 
information source, 

(iii} Submit the information [within 
90 days after the effective date of the 
rule]. 

Option 2 for Paragraph (k) 
(k) Information Gathering Survey for 

CAFOs in Focus Watersheds. (1) CAFOs 
in focus watersheds must submit 
information to EPA. The owner(s) or 
operator(s} of a CAFO, as defined in 40 
CFR 122.23(b), located in a focus 
watershed as identified by EPA as 
provided in paragraph (k)(2) of this 
section, must, if so notified as provided 
in paragraph (k)(3), provide the 
information specified in paragraph 
(k)(4) of this section to the 
Administrator according to the 
procedures specified in paragraph (k)(5) 
of this section by the deadline specified 
in (k)(6} of this section. 

(2} How will EPA identify a focus 
watershed'? To identify a focus 
watershed, EPA shall: 

(i) Determine that the area has water 
quality concerns associated with 
CAFOs, including but not limited to 
nutrients (nitrogen and phosphorus), 
pathogens (bacteria, viruses, protozoa), 
total suspended solids (turbidity) and 
organic enrichment (low dissolved 
oxygen), and consider one or more of 
the following criteria; 

(Al High priority watershed due to 
other factors such as vulnerable 
ecosystems, drinking water source 
supplies, watersheds with high 
recreational value, or watersheds that 
are outstanding natural resource waters 
(Tier 3 waters); 

(B) Vulnerable soil type; 
(C} High density of animal agriculture; 

and/or 
(DJ Other relevant information; and 
(ii} Define the geographical location 

and extent of the focus watershed using 
Zip Codes, counties, hydrologic unit 
codes (HUCs), or other relevant 
information that would define the 
geographical location and extent of an 
area. 

(3) How will EPA notify CAFOs in a 
focus watershed if they have an 
obligation to provide information? If 
EPA is unable, after reasonable effort, to 
obtain the information in paragraph 
(k)(4) of this section from all CAFOs in 
a focus watershed, EPA will: 

(i) Conduct outreach in the focus 
watershed regarding the need for CAFOs 
to submit the information specified in 
paragraph (k)(4) of this section for a 
minimum of [30] days. 

(ii) Provide notice to the CAFOs of the 
need to submit information and the 
timing for such request by notice in the 
Federal Register and other appropriate 
means in the focus watershed. 

(4) Information to be submitted to the 
Administrator. The owner or operator of 
a CAFO located in a focus watershed 
identified by EPA as provided in 

paragraph (k)(2) of this section must 
provide the following information to the 
Administrator, if so notified in 
accordance with paragraph (k)(3) of this 
section: 

(i) The legal name of the owner of the 
CAFO or an authorized representative, 
and their mailing address, e-mail 
address (if available) and primary 
telephone number. (An authorized 
representative must be an individual 
who in involved with the management 
or representation of the CAFO. The 
authorized representative must be 
located within reasonable proximity to 
the CAFO, and must be authorized and 
sufficiently informed to respond to 
inquiries from EPA on behalf of the 
CAFO); 

(ii} The location of the CAFO's 
production area identified by the 
latitude and longitude; or by the street 
address; 

(iii) If the owner or operator has 
NPDES permit coverage as of [the 
effective date of final rule], the date of 
issuance of coverage under the NPDES 
permit, and the permit number. If the 
owner or operator has submitted an 
NPDES permit application or a Notice of 
Intent as of [the effective date of final 
rule] but has not received coverage, the 
date the owner or operator submitted 
the NPDES permit application or Notice 
of Intent; 

(iv) For the previous 12-month period, 
identification of each animal type 
confined either in open confinement 
including partially covered areas, or 
housed totally under roof at the CAFO 
for 45 days or more, and the maximum 
number of each animal type confined at 
the CAFO for 45 days or more; and 

(v) Where the owner or operator land 
applies manure, litter and process 
wastewater, the total number of acres 
under the control of the owner or 
operator available for land application. 

(5} Submission process for CAFOs in 
focus watersheds. The owner or 
operator of a CAFO located in a final 
focus watershed, if so notified by EPA, 
must submit the information specified 
in paragraph (k)(4) of this section using 
the survey form provided by the 
Administrator. The owner or operator of 
a CAFO located in a focus watershed 
and so notified must submit the survey 
form to the Administrator, either by 
certified mail, or electronically, through 
the Agency's electronic information 
management system by the deadline 
specified in paragraph (k)(5) of this 
section. If submitting the survey form by 
certified mail, the owner or operator of 
a CAFO located in a focus watershed 
must indicate on the survey form that an 
electronic submission waiver applies 
and provide justification as to why 
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electronic submission would cause an 
undue burden or expense. 

(6) Deadline for submissions by 
owners or operators of CAFOs in focus 
watersheds. The owner or operator of a 
CAFO located in a focus watershed and 
so notified must submit the information 
required by paragraph(k)(4) of this 
section in accordance with paragraph 
(k)(5) of this section [within 90 days] 
after EPA notifies CAFOs of such 
obligation in accordance with paragraph 
(k)(3). 
[FR Doc. 2011-27189 Filed 10-20-11; 8:45 am] 

BILLING CODE 1580-51>-P 

ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Parts 52 and 81 

[EPA-R04-0AR-201G--0937-201118; FRL-
9480-2) 

Approval and Promulgation of 
Implementation Plans and Designation 
of Areas for Air Quality Planning 
Purposes; Kentucky; Redeslgnatlon of 
the Kentucky Portion of the Cincinnati· 
Hamilton 1997 Annual Fine Particulate 
Matter Nonattalnment Area to 
Attainment 

AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Proposed rule. 

SUMMARY: On January 27, 2011, the 
Commonwealth of Kentucky, through 
the Kentucky Energy and Environment 
Cabinet, Division of Air Quality (DAQ), 
submitted a request to redesignate the 
Kentucky portion of the Cincinnati
Hamilton, Ohio-Kentucky-Indiana 
(hereafter referred to the "Tri-state 
Cincinnati-Hamilton Area") fine 
particulate matter (PM2.5) nonattainment 
area to attainment for the 1997 Annual 
PM2.5 National Ambient Air Quality 
Standards (NAAQS); and to approve a 
State Implementation Plan (SIP) 
revision containing a maintenance plan 
for the Kentucky portion of the Tri-state 
Cincinnati-Hamilton Area. The Tri-state 
Cincinnati-Hamilton Area is comprised 
of Boone, Campbell, and Kenton 
Counties in Kentucky (hereafter referred 
to as the "Northern Kentucky Area" or 
"Area"); Butler, Clermont, Hamilton, 
and Warren Counties in Ohio; and a 
portion of Dearborn County in Indiana. 
EPA is proposing to approve the 
redesignation request for Boone, 
Campbell, and Kenton Counties, along 
with the related SIP revision, including 
the Commonwealth's plan for 
maintaining attainment of the PM2.5 
standard in the Northern Kentucky 
Area. EPA is also proposing to approve 

Kentucky's nitrogen oxides (NOx) and 
PM2.5 Motor Vehicle Emission Budgets 
(MVEBs) for 2015 and 2021 for the 
Northern Kentucky Area. On December 
9, 2010, and January 25, 2011, 
respectively, Ohio and Indiana 
submitted requests to redesignate their 
portion of the Tri-state Cincinnati
Hamilton Area to attainment for the 
1997 PM2.5 NAAQS. EPA is taking 
action on the requests from Ohio and 
Indiana in an action separate from these 
proposed actions. 
DATES: Comments must be received on 
or before November 21, 2011. 
ADDRESSES: Submit your comments, 
identified by Docket ID No. EP A-R04-
0AR-2010-0937, by one of the 
following methods: 

1. http://www.regulations.gov: Follow 
the on-line instructions for submitting 
comments. 

2. E-mail: benjamin.lynorae@epa.gov. 
3. Fax: (404) 562-9019. 
4. Mail: EPA-Ro4-0AR-2010-0937, 

Regulatory Development Section, Air 
Planning Branch, Air, Pesticides and 
Toxics Management Division, U.S. 
Environmental Protection Agency, 
Region 4, 61 Forsyth Street, SW., 
Atlanta, Georgia 30303-8960. 

5. Hand Delivery or Courier: Ms. 
Lynorae Benjamin, Chief, Regulatory 
Development Section, Air Planning 
Branch, Air, Pesticides and Toxics 
Management Division, U.S. 
Environmental Protection Agency, 
Region 4, 61 Forsyth Street, SW., 
Atlanta, Georgia 30303-8960. Such 
deliveries are only accepted during the 
Regional Office's normal hours of 
operation. The Regional Office's official 
hours of business are Monday through 
Friday, 8:30 to 4:30, excluding federal 
holidays. 

Instructions: Direct your comments to 
Docket ID No. EPA-R04-0AR-2010-
0937. EPA's policy is that all comments 
received will be included in the public 
docket without change and may be 
made available online at http:// 
www.regulations.gov, including any 
personal information provided, unless 
the comment includes information 
claimed to be Confidential Business 
Information (CBI) or other information 
whose disclosure is restricted by statute. 
Do not submit through http:// 
www.regulations.gov or e-mail, 
information that you consider to be CBI 
or otherwise protected. The http:! I 
www.regulations.gov Web site is an 
"anonymous access" system, which 
means EPA will not know your identity 
or contact information unless you 
provide it in the body of your comment. 
If you send an e-mail comment directly 
to EPA without going through http:// 

www.regulations.gov, your e-mail 
address will be automatically captured 
and included as part of the comment 
that is placed in the public docket and 
made available on the Internet. If you 
submit an electronic comment, EPA 
recommends that you include your 
name and other contact information in 
the body of your comment and with any 
disk or CD-ROM you submit. IfEPA 
cannot read your comment due to 
technical difficulties and cannot contact 
you for clarification, EPA may not be 
able to consider your comment. 
Electronic files should avoid the use of 
special characters, any form of 
encryption, and be free of any defects or 
viruses. For additional information 
about EPA's public docket visit the EPA 
Docket Center homepage at http:// 
www.epa.gov/epahomeldockets.htm. 

Docket: All documents in the 
electronic docket are listed in the 
http:/ lwww.regulations.gov index. 
Although listed in the index, some 
information is not publicly available, 
i.e., CBI or other information whose 
disclosure is restricted by statute. 
Certain other material, such as 
copyrighted material, is not placed on 
the Internet and will be publicly 
available only in hard copy form. 
Publicly available docket materials are 
available either electronically in http:// 
www.regulations.gov or in hard copy at 
the Regulatory Development Section, 
Air Planning Branch, Air, Pesticides and 
Toxics Management Division, U.S. 
Environmental Protection Agency, 
Region 4, 61 Forsyth Street, SW., 
Atlanta, Georgia 30303-8960. EPA 
requests that if at all possible, you 
contact the person listed in the FOR 
FURTHER INFORMATION CONTACT section to 
schedule your inspection. The Regional 
Office's official hours of business are 
Monday through Friday, 8:30 to 4:30, 
excluding federal holidays. 
FOR FURTHER INFORMATION CONTACT: Joel 
Huey of the Regulatory Development 
Section, in the Air Planning Branch, 
Air, Pesticides and Toxics Management 
Division, U.S. Environmental Protection 
Agency, Region 4, 61 Forsyth Street, 
SW., Atlanta, Georgia 30303-8960. Joel 
Huey may be reached by phone at (404) 
562-9104, or via electronic mail at 
h uey.joel@epa.gov. 

SUPPLEMENTARY INFORMATION: 

Table of Contents 

I. What are the actions EPA is proposing to 
take? 

Il. What is the background for EPA's 
proposed actions? 

Ill. What are the criteria for redesignation? 
IV. Why is EPA proposing these actions? 
V. What is EPA's analysis of the request? 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, 0.C. 20460 

The Honorable Henry A. Waxman 
Chairman 
Committee on Energy and Commerce 
U.S. House of Representatives 
Washington, D.C. 20515 

Dear Chairman Waxman: 

MAY - 6 2010 

OFFICE OF CONGRESSIONAL AND 
INTERGOVERNMENTAL RELATIONS 

Thank you for the opportunity to respond to questions for the record that followed the 
November 17, 2009, hearing on U.S. Chemical Management Reform. I hope this information 
will be useful to you and the members of the Committee. 

If you have any further questions, please contact me or your staff may contact 
Christina J. Moody in my office at 202.564.0260. 

Sincerely, 

~?---
Arvin R. Ganesan 
Deputy Associate Administrator 

Attachment 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, 0.C. 20460 

The Honorable Joe Barton 
Ranking Member 
Committee on Energy and Commerce 
U.S. House of Representatives 
Washington, D.C. 20515 

Dear Congressman Barton: 

MAY - 6 2010 OFFICE OF CONGRESSIONAL AND 
INTERGOVERNMENTAL RELATIONS 

Thank you for the opportunity to respond to questions for the record that followed the 
November 17, 2009, hearing on U.S. Chemical Management Reform. I hope this information 
will be useful to you and the members of the Committee. 

If you have any further questions, please contact me or your staff may contact 
Christina J. Moody in my office at 202.564.0260. 

Ii~ 
Arvin R. Ganesan 
Deputy Associate Administrator 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. 20460 

MAY 2 1 2013 

The Honorable Ron Wyden 
Chairman, Committee on Energy and Natural Resources 
United States Senate 
Washington, D.C. 20510 

Dear Senator Wyden: 

OFFICE OF 
AIR AND RADIATION 

Thank you for your March 22, 2013, letter co-signed by Senator Lisa Murkowski, regarding the recent 
increase in prices of Renewable Identification Numbers (RINs). As you know, RINs are the tradable 
credits used to demonstrate compliance with the Renewable Fuel Standard (RFS), which was established 
by Congress in 2005 and strengthened by the Energy Independence and Security Act of2007 (EISA). 

Congress designed the RFS as a market-based program, establishing increasing volumetric requirements 
for various categories of biofuels while providing industry enough flexibility to determine the most cost
effective fuel mix to meet those requirements. While non-ethanol biofuels can be and have been used to 
meet the RFS requirements, ethanol has been, and will likely continue to be, the predominant biofuel, 
given its favorable economics at volumes below the 10 percent ethanol-gasoline blend (E 10) saturation 
point (commonly referred to as the blendwall). 

Over the past few months, prices for certain types of RIN s have increased. Industry stakeholders and 
market observers have expected some upward price pressure on RINs, as the volumes of biofuel 
required by statute approach the E 10 saturation point and as market pressure for the use of higher blends 
of ethanol increases. 

As we monitor the RIN market, we are simultaneously looking at the potential impacts of the blendwall 
over the near and longer terms. We are also reviewing comments submitted in response to the agency's 
proposed rulemaking for the 2013 RFS volume standards, and we will carefully consider this input as 
we set future RFS standards. Going forward, we will consider whether any further action under the 
authorities established by Congress is appropriate to help ensure orderly implementation of the program. 
Given the importance of these issues, the EPA recognizes that it is important to avoid precipitous action 
that could have adverse effects on the market. 

Enclosed are the agency's responses to your questions. We are providing you notice pursuant to 40 
C.F.R. § 2.209(b) that some of the requested information has been claimed as confidential business 
information (CBI) by the submitters. We have also informed the affected businesses of the disclosure of 
this information to you in accordance with 40 C.F.R. § 2.209(b)(2). 

Although we have not made any final determinations regarding these confidentiality claims, we 
respectfully request that you treat the information as confidential and that you not publicly disclose the 

Internet Address (URL) • http://www.epa.gov 
Recycled/Recyclable • Printed with Vegetable Oil Based Inks on 100% Postconsumer, Process Chlorine Free Recycled Paper 



contents of the information to which the agency is granting you access. The limited disclosure of this 
information is authorized by law and does not constitute a waiver of any confidentiality claims. 

Again, thank you for your letter. If you have further questions, please contact me or your staff may call 
Patricia Haman in the EPA's Office of Congressional and Intergovernmental Relations at 202-564-2806. 

Enclosure 

ina McCarthy 
Assistant Administrator 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

The Honorable Lisa Murkowski 
Ranking Member 

WASHINGTON, D.C. 20460 

MAY 2 1 2013 

Committee on Energy and Natural Resources 
United States Senate 
Washington, D.C. 20510 

Dear Senator Murkowski: 

OFFICE OF 
AIR AND RADIATION 

Thank you for your March 22, 2013, letter co-signed by Senator Ron Wyden, regarding the recent 
increase in prices of Renewable Identification Numbers (RINs). As you know, RINs are the tradable 
credits used to demonstrate compliance with the Renewable Fuel Standard (RFS), which was established 
by Congress in 2005 and strengthened by the Energy Independence and Security Act of 2007 (EISA). 

Congress designed the RFS as a market-based program, establishing increasing volumetric requirements 
for various categories of biofuels while providing industry enough flexibility to detennine the most cost
effective fuel mix to meet those requirements. While non-ethanol biofuels can be and have been used to 
meet the RFS requirements, ethanol has been, and will likely continue to be, the predominant biofuel, 
given its favorable economics at volumes below the 10 percent ethanol-gasoline blend (E 10) saturation 
point (commonly referred to as the blendwall). 

Over the past few months, prices for certain types of RINs have increased. Industry stakeholders and 
market observers have expected some upward price pressure on RINs, as the volumes of biofuel 
required by statute approach the E 10 saturation point and as market pressure for the use of higher blends 
of ethanol increases. 

As we monitor the RIN market, we are simultaneously looking at the potential impacts of the blendwall 
over the near and longer tenns. We are also reviewing comments submitted in response to the agency's 
proposed rulemaking for the 2013 RFS volume standards, and we will carefully consider this input as 
we set future RFS standards. Going forward, we will consider whether any further action under the 
authorities established by Congress is appropriate to help ensure orderly implementation of the program. 
Given the importance of these issues, the EPA recognizes that it is important to avoid precipitous action 
that could have adverse effects on the market. 

Enclosed are the agency's responses to your questions. We are providing you notice pursuant to 40 
C.F.R. § 2.209(b) that some of the requested information has been claimed as confidential business 
information (CBI) by the submitters. We have also informed the affected businesses of the disclosure of 
this information to you in accordance with 40 C.F.R. § 2.209(b)(2). 

Although we have not made any final determinations regarding these confidentiality claims, we 
respectfully request that you treat the information as confidential and that you not publicly disclose the 
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contents of the information to which the agency is granting you access. The limited disclosure of this 
information is authorized by law and does not constitute a waiver of any confidentiality claims. 

Again, thank you for your letter. If you have further questions, please contact me or your staff may call 
Patricia Haman in the EPA's Office of Congressional and Intergovernmental Relations at 202-564-2806. 

Enclosure 

ina McCarthy 
Assistant Administrator 
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